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Exhibit        Date

No.  Registrant(s)  Description  Previously Filed as Exhibit:a  Filed

99.9

 

Pinnacle West
APS

 

Extension Letter, dated as of
August 13, 1987, from the
signatories of the Participation
Agreement to Chemical Bank  

28.20 to APS’ Form S-3 Registration
Statement No. 33-9480 by means of a
November 6, 1986 Form 8-K Report,
File No. 1-4473  

8-10-87

         
99.10

 

Pinnacle West
APS

 

Arizona Corporation Commission
Order, Decision No. 61969, dated
September 29, 1999, including the
Retail Electric Competition Rules  

10.2 to APS’ September 30, 1999
Form 10-Q Report, File No. 1-4473

 

11-15-99

         
99.11

 

Pinnacle West

 

Purchase Agreement by and
among Pinnacle West Energy
Corporation and GenWest, L.L.C.
and Nevada Power Company,
dated June 21, 2005  

99.5 to Pinnacle West/APS June 30,
2005 Form 10-Q Report, File Nos.
1-8962 and 1-4473

 

8-9-05

 

a  Reports filed under File No. 1-4473 and 1-8962 were filed in the office of the Securities and Exchange Commission
located in Washington, D.C.

 

b  Management contract or compensatory plan or arrangement to be filed as an exhibit pursuant to Item 15(b) of Form
10-K.

 

c  An additional document, substantially identical in all material respects to this Exhibit, has been entered into, relating to
an additional Equity Participant. Although such additional document may differ in other respects (such as dollar
amounts, percentages, tax indemnity matters, and dates of execution), there are no material details in which such
document differs from this Exhibit.

 

d  Additional agreements, substantially identical in all material respects to this Exhibit have been entered into with
additional persons. Although such additional documents may differ in other respects (such as dollar amounts and dates
of execution), there are no material details in which such agreements differ from this Exhibit.
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SIGNATURES

     Pursuant to the requirements of Section 13 or 15(d) of the Securities Exchange Act of 1934, the Registrant has duly
caused this report to be signed on its behalf by the undersigned, thereunto duly authorized.
     

Date: February 20, 2009
PINNACLE WEST CAPITAL
CORPORATION
                               (Registrant)

 

 /s/ William J. Post   
 (William J. Post, Chairman of the  

 
Board of Directors and Chief Executive
Officer) 

 

 

Power of Attorney

     We, the undersigned directors and executive officers of Pinnacle West Capital Corporation, hereby severally appoint
James R. Hatfield, Chris N. Froggatt and Nancy C. Loftin, and each of them, our true and lawful attorneys with full power to
them and each of them to sign for us, and in our names in the capacities indicated below, any and all amendments to this
Annual Report on Form 10-K filed with the Securities and Exchange Commission.

     Pursuant to the requirements of the Securities Exchange Act of 1934, this report has been signed below by the following
persons on behalf of the registrant and in the capacities and on the dates indicated.
     

Signature  Title  Date

 
/s/ William J. Post

 

(William J. Post, Chairman
of the Board of Directors and

Chief Executive Officer)  

Principal Executive Officer
and Director

 

February 20, 2009

/s/ James R. Hatfield
 

(James R. Hatfield,
Senior Vice President and
Chief Financial Officer)  

Principal Financial Officer
and Principal Accounting Officer

 

February 20, 2009
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Signature  Title  Date

/s/ Edward N. Basha, Jr.
 

(Edward N. Basha, Jr.)  

Director

 

February 20, 2009

/s/ Donald E. Brandt
 

(Donald E. Brandt)  

Director

 

February 20, 2009

/s/ Susan Clark-Johnson
 

(Susan Clark-Johnson)  

Director

 

February 20, 2009

/s/ Michael L. Gallagher
 

(Michael L. Gallagher)  

Director

 

February 20, 2009

/s/ Pamela Grant
 

(Pamela Grant)  

Director

 

February 20, 2009

/s/ Roy A. Herberger, Jr.
 

(Roy A. Herberger, Jr.)  

Director

 

February 20, 2009

/s/ William S. Jamieson
 

(William S. Jamieson)  

Director

 

February 20, 2009

/s/ Humberto S. Lopez
 

(Humberto S. Lopez)  

Director

 

February 20, 2009

/s/ Kathryn L. Munro
 

(Kathryn L. Munro)  

Director

 

February 20, 2009

/s/ Bruce J. Nordstrom
 

(Bruce J. Nordstrom)  

Director

 

February 20, 2009

/s/ W. Douglas Parker
 

(W. Douglas Parker)  

Director

 

February 20, 2009

/s/ William L. Stewart
 

(William L. Stewart)  

Director

 

February 20, 2009
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SIGNATURES

     Pursuant to the requirements of Section 13 or 15(d) of the Securities Exchange Act of 1934, the Registrant has duly
caused this report to be signed on its behalf by the undersigned, thereunto duly authorized.
     
 ARIZONA PUBLIC SERVICE COMPANY

                            (Registrant)
 

 

Date: February 20, 2009 /s/ Donald E. Brandt   
 (Donald E. Brandt, Chief Executive Officer)  
 

Power of Attorney

     We, the undersigned directors and executive officers of Arizona Public Service Company, hereby severally appoint James
R. Hatfield, Chris N. Froggatt and Nancy C. Loftin, and each of them, our true and lawful attorneys with full power to them
and each of them to sign for us, and in our names in the capacities indicated below, any and all amendments to this Annual
Report on Form 10-K filed with the Securities and Exchange Commission.

     Pursuant to the requirements of the Securities Exchange Act of 1934, this report has been signed below by the following
persons on behalf of the registrant and in the capacities and on the dates indicated.
     

Signature  Title  Date

 
/s/ William J. Post

 

(William J. Post, Chairman
of the Board of Directors)  

Director

 

February 20, 2009

/s/ Donald E. Brandt
 

(Donald E. Brandt,
Chief Executive Officer)  

Principal Executive Officer

 

February 20, 2009

/s/ James R. Hatfield
 

(James R. Hatfield,
Senior Vice President and Chief

Financial Officer)  

Principal Financial Officer
and Principal Accounting

Officer

 

February 20, 2009
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Signature  Title  Date

/s/ Edward N. Basha, Jr.
 

(Edward N. Basha, Jr.)  

Director

 

February 20, 2009

/s/ Donald E. Brandt
 

(Donald E. Brandt)  

Director

 

February 20, 2009

/s/ Susan Clark-Johnson
 

(Susan Clark-Johnson)  

Director

 

February 20, 2009

/s/ Michael L. Gallagher
 

(Michael L. Gallagher)  

Director

 

February 20, 2009

/s/ Pamela Grant
 

(Pamela Grant)  

Director

 

February 20, 2009

/s/ Roy A. Herberger, Jr.
 

(Roy A. Herberger, Jr.)  

Director

 

February 20, 2009

/s/ William S. Jamieson
 

(William S. Jamieson)  

Director

 

February 20, 2009

/s/ Humberto S. Lopez
 

(Humberto S. Lopez)  

Director

 

February 20, 2009

/s/ Kathryn L. Munro
 

(Kathryn L. Munro)  

Director

 

February 20, 2009

/s/ Bruce J. Nordstrom
 

(Bruce J. Nordstrom)  

Director

 

February 20, 2009

/s/ W. Douglas Parker
 

(W. Douglas Parker)  

Director

 

February 20, 2009

/s/ William L. Stewart
 

(William L. Stewart)  

Director

 

February 20, 2009

211

Exhibit 3.2

BYLAWS

OF

PINNACLE WEST CAPITAL CORPORATION
(Amended as of January 21, 2009)

I. REFERENCES; SENIORITY

     1.01. References. Any reference herein made to law will be deemed to refer to the law of the State of Arizona, including
any applicable provision or provisions of Chapters 1-17 and Chapter 23 of Title 10, Arizona Revised Statutes (or its
successor), as at any given time in effect. Any reference herein made to the Articles will be deemed to refer to the applicable
provision or provisions of the Articles of Incorporation of the Company, and all amendments thereto, as at any given time on
file with the Arizona Corporation Commission (this reference to that Commission being intended to include any successor to
the incorporating and related functions being performed by that Commission at the date of the initial adoption of these
Bylaws).

     1.02. Seniority. Except as indicated in Part X of these Bylaws, the law and the Articles (in that order of precedence) will
in all respects be considered senior and superior to these Bylaws, with any inconsistency to be resolved in favor of the law



and the Articles (in that order of precedence), and with these Bylaws to be deemed automatically amended from time to time
to eliminate any such inconsistency which may then exist.

     1.03. Shareholders of Record. Except as otherwise required by law and subject to any procedure established by the
Company pursuant to Arizona Revised Statutes Section 10-723 (or any comparable successor provision), the word
“shareholder” as used herein shall mean one who is a holder of record of shares of capital stock in the Company.

II. SHAREHOLDERS MEETINGS

     2.01. Annual Meetings. An annual meeting of shareholders shall be held for the election of directors at such date, time
and place, either within or without the State of Arizona, as may be designated by resolution of the Board of Directors from
time to time. Any other proper business may be transacted at the annual meeting. A special meeting may be called and held in
lieu of an annual meeting pursuant to the provisions of Section 2.02 below, and the same proceedings (including the election
of directors) may be conducted thereat as at a regular meeting. Any director elected at any annual meeting, or special meeting
in lieu of an annual meeting, will continue in office until the election of his or her successor, subject to his or her (a) earlier
resignation pursuant to Section 6.01 below, (b) removal pursuant to Section 3.13 below, or (c) death or disqualification.
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     2.02. Special Meetings. Except as otherwise required by law, special meetings of the shareholders may be held whenever
and wherever called by the Chairman of the Board, the President, or a majority of the Board of Directors, but such special
meetings may not be called by any other person or persons. Business transacted at any special meeting of shareholders shall
be limited to the purposes stated in the notice.

     2.03. Notice. Notice of any meeting of the shareholders will be given as provided by law to each shareholder entitled to
vote at such meeting and, if required by law, to each other shareholder of the Company. Any such notice may be waived as
provided by law.

     2.04. Right to Vote. For each meeting of the shareholders, the Board of Directors will fix in advance a record date as
contemplated by law, and the shares of stock and the shareholders “entitled to vote” (as that or any similar term is herein
used) at any meeting of the shareholders will be determined as of the applicable record date. The Secretary (or in his or her
absence an Assistant Secretary) will see to the making and production of any record of shareholders entitled to vote or
otherwise entitled to notice of shareholders meetings, in either case which is required by law. Any voting entitlement may be
exercised through proxy, or in such other manner as specifically provided by law, in accordance with the applicable law. In
the event of contest, the burden of proving the validity of any undated or irrevocable proxy will rest with the person seeking
to exercise the same. A telegram, cablegram, or facsimile appearing to have been transmitted by a shareholder (or by his or
her duly authorized attorney-in-fact) or other means of voting by telephone or electronic transmission may be accepted as a
sufficiently written and executed proxy if otherwise permitted by law.

     2.05. Notice of Shareholder Business and Nominations.

 (a)  Annual Meetings of Shareholders. (1) Nominations of persons for election to the Board of Directors of the
Company and the proposal of business to be considered by the shareholders may be made at an annual meeting of
shareholders only (a) pursuant to the Company’s notice of meeting (or any supplement thereto), (b) by or at the
direction of the Board of Directors or (c) by any shareholder of the Company who was a shareholder at the time the
notice provided for in this Section 2.05 is delivered to the Secretary of the Company, who is entitled to vote at the
meeting and who complies with the notice procedures set forth in this Section 2.05.

 (2)  For nominations or other business to be properly brought before an annual meeting by a shareholder pursuant
to clause (c) of paragraph (a)(1) of this Section 2.05, the shareholder must have given timely notice thereof in
writing to the Secretary of the Company and any such proposed business other than the nominations of
persons for election to the Board of Directors must constitute a proper matter for shareholder action. To be
timely, a shareholder notice shall

 



 

   be delivered to the Secretary at the principal executive offices of the Company not later than the close of
business (a) with respect to business to be brought before the meeting, on the ninetieth (90th) day nor earlier
than the close of business on the one hundred twentieth (120th) day prior to the first anniversary of the
preceding year’s annual meeting (provided, however, that in the event that the date of the annual meeting is
changed by more than thirty (30) days from such anniversary date, notice by the shareholder must be so
delivered not earlier than the close of business on the one hundred twentieth (120th) day prior to such annual
meeting and not later than the close of business on the later of the ninetieth (90th) day prior to such annual
meeting or the tenth (10th) day following the day on which public announcement of the date of such meeting
is first made by the Company), and (b) with respect to nominations of persons to be elected to the Board of
Directors, the one-hundred eightieth (180th) day prior to the date of the meeting at which the election is to
occur. In no event shall the public announcement of an adjournment or postponement of an annual meeting
commence a new time period (or extend any time period) for the giving of a shareholder’s notice as described
above.

 

 (3)  In addition to meeting the timely notice requirements of paragraph (a)(2) of this Section 2.05, in order for
nominations or other business to be properly brought before an annual meeting by a shareholder pursuant to
clause (c) of paragraph (a)(1) of this Section 2.05, such shareholder’s notice shall set forth: (a) as to each
person whom the shareholder proposes to nominate for election as a director, (i) all information relating to
such person that is required to be disclosed in solicitations of proxies for election of directors in an election
contest, or is otherwise required, in each case pursuant to and in accordance with Regulation 14A under the
Securities Exchange Act of 1934, as amended (the “Exchange Act”), and (ii) and such person’s written
consent to being named in the proxy statement as a nominee and to serving as a director if elected; (b) as to
any other business that the shareholder proposes to bring before the meeting, a brief description of the
business desired to be brought before the meeting, the text of the proposal or business (including the text of
any resolutions proposed for consideration and, in the event that such business includes a proposal to amend
the Bylaws of the Company, the language for the proposed amendment), the reasons for conducting such
business at the meeting, and any material

 



 

   interest in such business of such shareholder and the beneficial owner, if any, on whose behalf the proposal is
made; and (c) as to the shareholder giving the notice and the beneficial owner, if any, on whose behalf the
nomination or proposal is made, (i) the name and address of such shareholder, as they appear on the
Company’s books, and of such beneficial owner, (ii) the class and number of shares of capital stock of the
Company that are owned beneficially and of record by such shareholder and such beneficial owner, (iii) a
representation that the shareholder is a holder of record of stock of the Company entitled to vote at such
meeting and intends to appear in person or by proxy at the meeting to propose such business or nomination,
and (iv) a representation whether the shareholder or the beneficial owner, if any, intends or is part of a group
that intends (A) to deliver a proxy statement and/or form of proxy to holders of at least the percentage of the
Company’s outstanding capital stock required to approve or adopt the proposal or elect the nominee and/or
(B) otherwise to solicit proxies from shareholders in support of such proposal or nomination. The foregoing
notice requirements of clauses (b) and (c) of paragraph (a)(3) of this Section 2.05 shall be deemed satisfied by
a shareholder if the shareholder has notified the Company of his or her intention to present a proposal at an
annual meeting in compliance with Rule 14a-8 (or any successor thereof) promulgated under the Exchange
Act and such shareholder’s proposal has been included in a proxy statement that has been prepared by the
Company to solicit proxies for such annual meeting. The Company may require any proposed nominee to
furnish such other information as it may reasonably require to determine the eligibility of such proposed
nominee to serve as a director of the Company.

 (b)  Special Meetings of Shareholders. Only such business shall be conducted at a special meeting of shareholders as
shall have been brought before the meeting pursuant to the Company’s notice of meeting.

 

 (c)  General. (1) Only such persons who are nominated in accordance with the procedures set forth in this Section 2.05
shall be eligible to be elected at an annual or special meeting of shareholders of the Company to serve as directors
and only such business shall be conducted at a meeting of shareholders as shall have been brought before the
meeting in accordance with the procedures set forth in this Section 2.05. Except as otherwise provided by law, the
Chairman of the meeting shall have the power and duty (a) to determine whether a nomination or any business
proposed to be

 



 

   brought before the meeting was made or proposed, as the case may be, in accordance with the procedures set forth
in this Section 2.05 (including whether the shareholder or beneficial owner, if any, on whose behalf the nomination
or proposal is made solicited (or is part of a group that solicited) or did not so solicit, as the case may be, proxies in
support of such shareholder’s nominee or proposal in compliance with such shareholder’s representation as
required by clause (a)(2)(c)(iv) of this Section 2.05) and (b) if any proposed nomination or business was not made
or proposed in compliance with this Section 2.05, to declare that such nomination shall be disregarded or that such
proposed business shall not be transacted. Notwithstanding the foregoing provisions of this Section 2.05, if the
shareholder (or a qualified representative of the shareholder) does not appear at the annual meeting of shareholders
of the Company to present a nomination or business, such nomination shall be disregarded and such business shall
not be transacted, notwithstanding that proxies in respect of such vote may have been received by the Company.
For purposes of this Section 2.05, to be considered a qualified representative of the shareholder, a person must be
authorized by a writing executed by such shareholder or an electronic transmission delivered by such shareholder to
act for such shareholder as proxy at the meeting of shareholders and such person must produce such writing or
electronic transmission, or a reliable reproduction of the writing or electronic transmission, at the meeting of
shareholders.

(2) For purposes of this Section 2.05, “public announcement” shall mean disclosure in a press release reported by
the Dow Jones News Service, Associated Press or comparable national news service or in a document publicly filed
by the Company with the Securities and Exchange Commission pursuant to Section 13, 14 or 15(d) of the
Exchange Act.

(3) Notwithstanding the foregoing provisions of this Section 2.05, a shareholder shall also comply with all
applicable requirements of the Exchange Act and the rules and regulations thereunder with respect to the matters
set forth in this Section 2.05. Nothing in this Section 2.05 shall be deemed to affect any rights (a) of shareholders to
request inclusion of proposals in the Company’s proxy statement pursuant to Rule 14a-8 of the Exchange Act or
(b) of the holders of any series of Preferred Stock to elect directors pursuant to any applicable provisions of the
Articles.

     2.06. Right to Attend. Except only to the extent of persons designated by the Board of Directors or the Chairman of the
meeting to assist in the conduct of the meeting (as referred to in Sections 2.08 and 2.09 below) and except as otherwise
permitted by the Board or such Chairman, the persons entitled to attend any meeting of

 



 

shareholders may be confined to (i) shareholders entitled to vote thereat and other shareholders entitled to notice of the
meeting and (ii) the persons upon whom proxies valid for purposes of the meeting have been conferred or their duly
appointed substitutes (if the related proxies confer a power of substitution); provided, however, that the Board of Directors or
the Chairman of the meeting may establish rules limiting the number of persons referred to in clause (ii) as being entitled to
attend on behalf of any shareholder so as to preclude such an excessively large representation of such shareholder at the
meeting as, in the judgment of the Board or such Chairman, would be unfair to other shareholders represented at the meeting
or be unduly disruptive of the orderly conduct of business at such meeting (whether such representation would result from
fragmentation of the aggregate number of shares held by such shareholder for the purpose of conferring proxies, from the
naming of an excessively large proxy delegation by such shareholder or from employment of any other device). A person
otherwise entitled to attend any such meeting will cease to be so entitled if, in the judgment of the Chairman of the meeting,
such person engages thereat in disorderly conduct impeding the proper conduct of the meeting in the interests of all
shareholders as a group.

     2.07. Quorum. Except as otherwise provided by law, the Articles or these Bylaws, at each meeting of shareholders the
presence in person or by proxy of the holders of a majority in voting power of the outstanding shares of stock entitled to vote
at the meeting shall be necessary and sufficient to constitute a quorum.

     2.08. Election Inspectors. The Board of Directors, in advance of any shareholders meeting may appoint an election
inspector or inspectors to act at such meeting (and any adjournment thereof). If an election inspector or inspectors are not so
appointed, the Chairman of the meeting may or, upon the request of any person entitled to vote at the meeting will, make
such appointment. If any person appointed as an inspector fails to appear or to act, a substitute may be appointed by the
Chairman of the meeting. If appointed, the election inspector or inspectors (acting through a majority of them if there be
more than one) will determine the number of shares outstanding, the authenticity, validity and effect of proxies, the
credentials of persons purporting to be shareholders or persons named or referred to in proxies, and the number of shares
represented at the meeting in person and by proxy; they will receive and count votes, ballots and consents and announce the
results thereof; they will hear and determine all challenges and questions pertaining to proxies and voting; and, in general,
they will perform such acts as may be proper to conduct elections and voting with complete fairness to all shareholders. No
such election inspector need be a shareholder of the Company.

     2.09. Organization and Conduct of Meetings. Each shareholders meeting will be called to order and thereafter chaired
by the Chairman of the Board if there then is one; or, if not, or if the Chairman of the Board is absent or so requests, then by
the President; or if both the Chairman of the Board and the President are unavailable, then by such other officer of the
Company or such shareholder as may be appointed by the Board of Directors. The Secretary (or in his or her absence an
Assistant Secretary) of the Company will act as secretary of each shareholders meeting; if neither the Secretary nor an
Assistant Secretary is in attendance, the Chairman of the meeting may

 



 

appoint any person (whether a shareholder or not) to act as secretary thereat. After calling a meeting to order, the Chairman
thereof may require the registration of all shareholders intending to vote in person, and the filing of all proxies, with the
election inspector or inspectors, if one or more have been appointed (or, if not, with the secretary of the meeting). After the
announced time for such filing of proxies has ended, no further proxies or changes, substitutions or revocations of proxies
will be accepted. If directors are to be elected, a tabulation of the proxies so filed will, if any person entitled to vote in such
election so requests, be announced at the meeting (or adjournment thereof) prior to the closing of the election polls.

     Absent a showing of bad faith on his or her part, the Chairman of a meeting will, among other things, have absolute
authority to determine the order of business to be conducted at such meeting and to establish rules for, and appoint personnel
to assist in, preserving the orderly conduct of the business of the meeting (including any informal, or question and answer,
portions thereof). Rules, regulations or procedures regarding the conduct of the business of a meeting, whether adopted by the
Board of Directors or prescribed by the Chairman of the meeting, may include, without limitation, the following: (i) the
establishment of an agenda or order of business for the meeting; (ii) rules and procedures for maintaining order at the meeting
and the safety of those present; (iii) limitations on attendance at or participation in the meeting to shareholders of record of
the Company, their duly authorized and constituted proxies (subject to Section 2.06) or such other persons as the Chairman of
the meeting shall determine; (iv) restrictions on entry to the meeting after the time fixed for the commencement thereof; and
(v) limitations on the time allotted to questions or comments by participants. Unless and to the extent determined by the
Board of Directors or the Chairman of the meeting, meetings of shareholders shall not be required to be held in accordance
with the rules of parliamentary procedure. Any informational or other informal session of shareholders conducted under the
auspices of the Company after the conclusion of or otherwise in conjunction with any formal business meeting of the
shareholders will be chaired by the same person who chairs the formal meeting, and the foregoing authority on his or her part
will extend to the conduct of such informal session.

     2.10. Voting. The number of shares voted on any matter submitted to the shareholders which is required to constitute their
action thereon or approval thereof will be determined in accordance with applicable law, the Articles, and these Bylaws, if
applicable. No ballot or change of vote will be accepted after the polls have been declared closed following the ending of the
announced time for voting.

     2.11. Shareholder Approval or Ratification. The Board of Directors may submit any contract or act for approval or
ratification at any duly constituted meeting of the shareholders, the notice of which either includes mention of the proposed
submittal or is waived as provided in Section 2.03 above. Except as otherwise required by law (e.g., Arizona Revised Statutes
Section 10-863), if any contract or act so submitted is approved or ratified by a majority of the votes cast thereon at such
meeting, the same will be valid and as binding upon the Company and all of its shareholders as it would be if approved and
ratified by each and every shareholder of the Company.

 



 

     2.12. Control Share Act. The provisions of Section 10-2721 through and including Section 10-2727 of the Arizona
Revised Statutes shall not apply to the Company.

     2.13. Adjournments. Any meeting of shareholders, annual or special, may adjourn from time to time to reconvene at the
same or some other place, and notice need not be given of any such adjourned meeting if the time and place thereof are
announced at the meeting at which the adjournment is taken. At the adjourned meeting the Company may transact any
business that might have been transacted at the original meeting. If the adjournment is for more than one hundred and twenty
days, or if after the adjournment a new record date is fixed for the adjourned meeting, notice of the adjourned meeting shall
be given to each shareholder of record entitled to vote at the meeting.

III. BOARD OF DIRECTORS

     3.01. Membership. The Board of Directors of the corporation shall consist of not less than nine (9) nor more than
twenty-one (21) shareholders of the Company or of any parent corporation thereof. Each director shall be elected annually
and hold office in the manner provided by law and in the Articles (Art. Fifth). The Board will have the exclusive power to
increase or decrease its size within such limits. Any vacancy occurring in the Board, whether by reason of death, resignation,
disqualification or otherwise, may be filled by the directors as contemplated by law and as provided in the Articles (Art.
Fifth). Any such increase in the size of the Board, and the filling of any vacancy created thereby, will require action by a
majority of the whole membership of the Board as comprised immediately before such increase.

     3.02. Qualifications. In order to qualify as a director, a person must be the owner of one or more shares of the capital
stock of the Company or of any parent corporation thereof at the time of assuming office (except as may otherwise be
provided in these Bylaws or in the Articles) and for so long thereafter as such person remains in office. A person will cease to
qualify as a director if he or she (i) is in good faith determined by a majority of the other directors then in office to be
physically or mentally incapable of competent performance as a director for a period, starting with inception of the
incapacity, that has extended or is likely to extend for more than six months or (ii) has failed to attend six successive regular
meetings of the Board (as determined in accordance with Section 3.03 below) unless and to the extent such failure is waived
by a majority of the other directors then in office; however, disqualification pursuant to clause (i) or (ii) of this sentence will
not preclude the subsequent election or appointment of such person as a director by the shareholders or the Board if a
majority of the directors in office immediately prior to the submission of such person for election or appointment shall
determine that his or her prior incapacity or principal reason for prior non-attendance no longer exists. A person who has been
a full-time employee of the Company within twelve months prior to the date of any election will not qualify for election as a
director on that date unless he or she then remains a full-time employee of the Company or unless the Board of Directors
specifically authorizes the election of such person. A person who has qualified by employment status for his or her most

 



 

recent election as a director may serve throughout the term for which such person was elected, notwithstanding the cessation
of full-time employment by the Company between the date of such election and the end of such term, subject, however, to his
or her otherwise remaining qualified for such office.

     3.03. Regular Meetings. A regular annual meeting of the directors is to be held as soon as practicable after the
adjournment of each annual shareholders meeting either at the place of the shareholders meeting or at such other place as the
directors elected at the shareholders meeting may have been informed of at or before the time of their election. Regular
meetings, other than the annual ones, may be held at such intervals at such places and at such times as the Board of Directors
may provide.

     3.04. Special Meetings. Special meetings of the Board of Directors may be held whenever and wherever called for by the
Chairman of the Board, the President or the number of directors which would be required to constitute a quorum.

     3.05. Notice. No notice need be given of regular meetings of the Board of Directors. Notice of the time and place (but not
necessarily the purpose or all of the purposes) of any special meeting will be given to each director in person or by telephone,
or via mail, telegram, facsimile, or other electronic transmission addressed in the manner appearing on the Company’s
records. Notice to any director of any such special meeting will be deemed given sufficiently in advance when (i) if given by
mail, the same is deposited in the United States mail at least four days before the meeting date, with postage thereon prepaid,
(ii) if given by telegram, the same is delivered to the telegraph office for fast transmittal at least 48 hours prior to the
convening of the meeting, (iii) if given by facsimile or other electronic transmission, the same is received by the director or
an adult member of his or her office staff or household, at least 24 hours prior to the convening of the meeting, or (iv) if
personally delivered or given by telephone, the same is handed, or the substance thereof is communicated over the telephone
to the director or to an adult member of his or her office staff or household, at least 24 hours prior to the convening of the
meeting. Any such notice may be waived as provided by law. No call or notice of a meeting of directors will be necessary if
each of them waives the same in writing or by attendance. Any meeting, once properly called and noticed (or as to which call
and notice have been waived as aforesaid) and at which a quorum is formed, may be adjourned to another time and place by a
majority of those in attendance.

     3.06. Quorum; Voting. A quorum for the transaction of business at any meeting or adjourned meeting of the directors will
consist of a majority of those then in office. Any matter submitted to a meeting of the directors will be resolved by a majority
of the votes cast thereon, except as otherwise required by these Bylaws (§§ 3.01 and 3.02 above and § 3.07 below), by law or
by any applicable Article. Where action by a majority of the whole membership is required, such requirement will be deemed
to relate to a majority of the directors in office at the time the action is taken. In computing any such majority, whether for
purposes of determining the presence of a quorum or the adequacy of the vote on any proposed action, any unfilled vacancies
at the time existing in the membership of the Board will be excluded from the computation.

 



 

     3.07. Executive Committee. The Board of Directors may, by resolution adopted by a majority of the whole Board, name
three or more of its members as an Executive Committee. Such Executive Committee will have and may exercise the powers
of the Board of Directors in the management of the business and affairs of the Company while the Board is not in session,
except only as precluded by law or where action other than by a majority of the votes cast is required by these Bylaws, or the
law (all as referred to in Section 3.06 above), and subject to such limitations as may be included in any applicable resolution
passed by a majority of the whole membership of the Board. A majority of those named to the Executive Committee will
constitute a quorum.

     3.08. Other Committees. The Board of Directors may designate one or more additional committees, each committee to
consist of one or more of the directors of the Company. The Board of Directors may designate one or more directors as
alternate members of any committee, who may replace any absent or disqualified member at any meeting of the committee.
Any such committee, to the extent permitted by law and to the extent provided in the resolution of the Board of Directors,
shall have and may exercise all the powers and authority of the Board of Directors in the management of the business and
affairs of the Company, and may authorize the seal of the Company to be affixed to all papers that may require it.

     3.09. Committee Functioning. Notice requirements and related waiver provisions for meetings of the Executive
Committee and other committees of the Board will be the same as those set forth in Section 3.05 above for meetings of the
Board of Directors. Except as provided in the next two succeeding sentences, a majority of those named to the Executive
Committee or any other committee of the Board will constitute a quorum at any meeting thereof (with the effect of departure
of committee members from a meeting and the computation of a majority of committee members to be in accordance with the
applicable policies of Section 3.06 above), and any matter submitted to a meeting of any such committee will be resolved by
a majority of the votes cast thereon. No distinction will be made among ex-officio or other members of any such committee
for quorum, voting or other purposes, except that the membership of any committee (including the Executive Committee), in
performing any function vested in it as herein contemplated, may be deemed to exclude any officer or employee of the
Company, in either case, or other person having a direct or indirect personal interest in any proposed exercise of such
function, whose exclusion for that purpose is deemed appropriate by a majority of the other members of such committee
proposing to perform such function. All committees are to keep regular minutes of the transactions of their meetings.

     3.10. Action by Telephone or Consent. Any meeting of the Board or any committee thereof may be held by conference
telephone or similar communications equipment as permitted by law, in which case any required notice of such meeting may
generally describe the arrangements (rather than the place) for the holding thereof, and all other provisions herein contained
or referred to will apply to such meeting as though it were physically held at a single place. Action may also be taken by the
Board or any committee thereof without a meeting if the members thereof consent in writing thereto as contemplated by law.

 



 

     3.11. Presumption of Assent. A director of the Company who is present at a meeting of the Board of Directors, or of any
committee when corporate action is taken is deemed to have assented to the action taken unless either (i) the director objects
at the beginning of the meeting or promptly on the director’s arrival to holding it or transacting business at the meeting;
(ii) the director’s dissent or abstention from the action taken is entered in the minutes of the meeting; or (iii) the director
delivers written notice of the director’s dissent or abstention to the presiding officer of the meeting before its adjournment or
to the Company before 5:00 P.M. on the next business day after the meeting. The right of dissent or abstention is not available
to a director who votes in favor of the action taken.

     3.12. Compensation. By resolution of the Board, the directors may be paid their expenses, if any, of attendance at each
meeting of the Board of Directors, or of any committee, and may be paid a fixed sum for attendance at each such meeting
and/or a stated salary as a director or committee member. No such payment will preclude any director from serving the
Company in any other capacity and receiving compensation therefor.

     3.13. Removal. Any director or the entire Board of Directors may be removed, with or without cause, only at a special
meeting of shareholders called for that purpose, if the votes cast in favor of such removal exceed the votes cast against such
removal, except that if less than the entire Board of Directors is to be removed, no one of the directors may be removed if the
votes cast against the director’s removal would be sufficient to elect the director if then cumulatively voted at an election for
the class of directors of which the director is a part.

IV. OFFICERS — GENERAL

     4.01. Elections and Appointments. The directors may elect or appoint one or more of the officers of the Company
contemplated in Part V below. Any such election or appointment will regularly take place at the annual meeting of the
directors, but elections of officers may be held at any other meeting of the Board. A person elected or appointed to any office
will continue to hold that office until the election or appointment of his or her successor, subject to action earlier taken
pursuant to Section 4.04 or 6.01 below. Any person may hold more than one office.

     4.02. Additional Appointments. In addition to the officers contemplated in Part V below, the Board of Directors may
create other corporate positions, and appoint persons thereto, with such authority to perform such duties as may be prescribed
from time to time by the Board of Directors, by the President or by the superior officer of any person so appointed.
Notwithstanding such additional appointments, only those persons whose offices are described in Part V are to be considered
an officer of the Company unless the resolution or other Board action appointing such person expressly states that such
person is to be considered an officer of the Company. Each of such persons (in the order designated by the Board or the
superior officer of such person) will be vested with all of the powers and charged with all of the duties of his or her superior
officer in the event of such superior officer’s absence or disability.

 



 

     4.03. Bonds and Other Requirements. The Board of Directors may require any officer or other appointee to give bond to
the Company (with sufficient surety, and conditioned upon the faithful performance of the duties of his or her office or
position) and to comply with such other conditions as may from time to time be required of him or her by the Board.

     4.04. Removal or Delegation. Provided that a majority of the whole membership thereof concurs therein, the Board of
Directors may remove any officer of the Company as provided by law and declare his or her office or offices vacant or
abolished or, in the case of the absence or disability of any officer or for any other reason considered sufficient, may
temporarily delegate his or her powers and duties to any other officer or to any director. Similar action may be taken by the
Board of Directors in regard to appointees designated pursuant to Section 4.02 above.

     4.05. Salaries. Officer salaries may from time to time be fixed by the Board of Directors or (except as to his or her own)
be left to the discretion of the Chief Executive Officer or the President. No officer will be prevented from receiving a salary
by reason of the fact that he or she is also a director of the Company.

V. SPECIFIC OFFICERS, FUNCTIONS AND POWERS

     5.01. Chairman of the Board. The Board of Directors may elect a Chairman to serve as a general executive officer of the
Company and, if specifically designated as such by the Board, as the Chief Executive Officer of the Company. If elected, the
Chairman will preside at all meetings of the directors and be vested with such other powers and duties as the Board may from
time to time delegate to him or her.

     5.02. Chief Executive Officer. Subject to the control of the Board of Directors exercised as hereinafter provided, the
Chief Executive Officer of the Company will supervise its business and affairs and the performance of their respective duties
by all other officers, by appointees designated pursuant to Section 4.02 above, and by such additional appointees to such
additional positions (corporate, divisional or otherwise) as the Chief Executive Officer may designate, with authority on his
or her part to delegate the foregoing duty of supervision to such extent and to such person or persons as may be determined
by the Chief Executive Officer. Except as otherwise indicated from time to time by resolution of the Board of Directors, its
management of the business and affairs of the Company will be implemented through the office of the Chief Executive
Officer.

     5.03. President and Vice Presidents. Unless specified to the contrary by resolution of the Board of Directors, the
President will be the Chief Executive Officer of the Company. In addition to the supervisory functions above set forth on the
part of the Chief Executive Officer or in lieu thereof if a contrary specification is made by the Board relative to the Chief
Executive Officer, the President will be vested with such powers and duties as the Board may from time to time designate.
Vice Presidents may be elected by the Board of Directors to perform such duties as may be designated by the Board or be
assigned or delegated to them by their respective superior officers. The

 



 

Board may identify (i) one or more Vice Presidents as “Executive” or “Senior” Vice Presidents and (ii) the President or any
Vice President as “General Manager” of the Company and the title of any Vice President may include words indicative of his
or her particular area of responsibility and authority. Vice Presidents will succeed to the responsibilities and authority of the
President, in the event of his or her absence or disability, in the order consistent with their respective titles or regular duties or
as specifically designated by the Board of Directors.

     5.04. Treasurer and Secretary. The Treasurer and Secretary each will perform all such duties normally associated with
his or her office (including, in the case of the Secretary, the giving of notice and the preparation and retention of minutes of
corporate proceedings and the custody of corporate records and the seal of the Company) as are not assigned to a Vice
President of the Company, along with such other duties as may be designated by the Board or be assigned or delegated to
them by their respective superior officers. The Board may appoint one or more Assistant Treasurers or Assistant Secretaries,
each of whom (in the order designated by the Board or their respective superior officers) will be vested with all of the powers
and charged with all of the duties of the Treasurer or the Secretary (as the case may be) in the event of his or her absence or
disability.

     5.05. Specific Powers. Except as may otherwise be specifically provided in a resolution of the Board of Directors, any of
the officers referred to in this Part V will be a proper officer to authenticate records of the Company and to sign on behalf of
the Company any deed, bill of sale, assignment, option, mortgage, pledge, note, bond, debenture, evidence of indebtedness,
application, consent (to service of process or otherwise), agreement, indenture or other instrument of importance to the
Company. Any such officer may represent the Company at any meeting of the shareholders or members of any corporation,
association, partnership, joint venture or other entity in which this Company then has an interest, and may vote such interest
in person or by proxy appointed by him or her, provided that the Board of Directors may from time to time confer the
foregoing authority upon any other person or persons.

VI. RESIGNATIONS AND VACANCIES

     6.01. Resignations.

 (a)  Any director, committee member or officer may resign from his or her office at any time by written notice as specified
in accordance with Arizona Revised Statutes Sections 10-807 and 10-843. The acceptance of a resignation will not be
required to make it effective.

 

 (b)  Except as prohibited by law or by the Articles, any nominee for election as a director at a meeting of shareholders
duly called and at which a quorum is present, in an uncontested election, who receives a greater number of votes cast
“withheld” for his or her election than “for” such election shall promptly tender his or her resignation for
consideration to the Corporate Governance Committee or its successor. The Corporate

 



 

   Governance Committee or its successor shall evaluate the director’s tendered resignation taking into account the best
interests of the Company and its shareholders and shall recommend to the Board of Directors whether to accept or
reject such resignation. In making its recommendation, the Corporate Governance Committee or its successor may
consider, among other things, the effect of the exercise of cumulative voting in the election. The Board of Directors
shall act within 120 days following certification of the shareholder vote and publicly disclose its decision and the
underlying rationale. Any director who tenders his or her resignation pursuant to this provision shall not participate in
any committee or Board of Director consideration thereof.

     6.02. Vacancies. If the office of any director, committee member or officer becomes vacant by reason of his or her death,
resignation, disqualification, removal or otherwise, the Board of Directors may choose a successor to hold office for the
unexpired term.

VII. INDEMNIFICATION AND RATIFICATION

     7.01. Indemnification. In order to induce qualified persons to serve the Company (and any other corporation, joint
venture, partnership, trust or other enterprise at the request of the Company) as directors and officers, the Company shall
indemnify any and all of its directors and officers, or former directors and officers to the fullest extent permitted by applicable
law as it presently exists or may hereafter be amended.

     7.02. Ratification; Special Committee. Any transaction involving the Company, any of its subsidiary corporations or any
of its directors, officers, employees or agents which at any time is questioned in any manner or context (including a
shareholders derivative suit), on the ground of lack of authority, conflict of interest, misleading or omitted statement of fact or
law, nondisclosure, miscomputation, improper principles or practices of accounting, inadequate records, defective or irregular
execution or any similar ground, may be investigated and/or ratified (before or after judgment), or an election may be made
not to institute or pursue a claim or legal proceedings on account thereof or to accept or approve a negotiated settlement with
respect thereto (before or after the institution of legal proceedings), by the Board of Directors or by a special committee
thereof comprised of one or more disinterested directors (that is, a director or directors who did not participate in the
questioned transaction with actual knowledge of the questioned aspect or aspects thereof). Such a special committee may be
validly formed and fully empowered to act, in accordance with the purposes and duties assigned thereto, by resolution or
resolutions of the Board of Directors, notwithstanding (i) the inclusion of Board members who are not disinterested as
aforesaid among those who form a quorum at the meeting or meetings at which one or more members of such special
committee are elected or appointed to the Board or to such special committee or at which such committee is formed or
empowered, or their inclusion among the directors who vote upon or otherwise participate in taking any of the foregoing
actions, or (ii) the taking of any of such actions by the disinterested members of the Board (or a majority of such members)
whose

 



 

number is not sufficient to constitute a quorum or a majority of the membership of the full Board. Any such special
committee so comprised will, to the full extent consistent with its purposes and duties as expressed in such resolution or
resolutions, have all of the authority and powers of the full Board and its Executive Committee (the same as though it were
the full Board and/or its Executive Committee in carrying out such purposes and duties) and will function in accordance with
Section 3.09 above. No other provisions of these Bylaws which may at any time appear to conflict with any provisions of this
Section 7.02, and no defect or irregularity in the formation, empowering or functioning of any such special committee, will
serve to impede, impair or bring into question any action taken or purported to be taken by such committee or the validity of
any such action. Any ratification of a transaction pursuant to this Section 7.02 will have the same force and effect as if the
transaction has been duly authorized originally. Any such ratification, and any election made pursuant to this Section 7.02
with respect to claims, legal proceedings or settlements, will be binding upon the Company and its shareholders and will
constitute a bar to any claim or the execution of any judgment in respect of the transaction involved in such ratification or
election.

VIII. SEAL

     8.01. Form Thereof. The seal of the Company will have inscribed thereon the name of the Company, the state and year of
its incorporation and the words “SEAL”.

IX. STOCK CERTIFICATES

     9.01. Form Thereof. Shares shall be issued in uncertificated form pursuant to the customary arrangements for issuing
shares in such form. This requirement shall not apply to shares represented by a certificate until the certificate is surrendered
to the Company. Notwithstanding the foregoing, every holder of stock represented by certificates and, upon request any
holder of uncertificated shares, shall be entitled to have a certificate in such form as approved by the Board of Directors.

     9.02. Ownership. The Company will be entitled to treat the registered owner of any share as the absolute owner thereof
and accordingly, will not be bound to recognize any beneficial, equitable or other claim to, or interest in, such share on the
part of any other person, whether or not it has notice thereof, except as may expressly be provided by Chapter 8 of Title 47,
Arizona Revised Statutes (or its successor), as at the time in effect, or other applicable law.

     9.03. Transfers. Transfer of stock will be made on the books of the Company as follows: (i) with respect to certificated
shares, only upon surrender of the certificate therefor, duly endorsed by an appropriate person, with such assurance of the
genuineness and effectiveness of the endorsement as the Company may require, all as contemplated by Chapter 8 of Title 47,
Arizona Revised Statutes (or its successor), as at the time in effect, and/or upon submission of any affidavit, other document
or notice which the Company considers necessary; and (ii) with respect to uncertificated shares, upon compliance with the
customary procedures for transferring shares in uncertificated form.

 



 

     9.04. Lost Certificates. In the event of the loss, theft or destruction of any certificate representing capital stock of this
Company, the Company may issue (or, in the case of any such stock as to which a transfer agent and/or registrar have been
appointed, may direct such transfer agent and/or registrar to countersign, register and issue) a replacement certificate in lieu
of that alleged to be lost, stolen or destroyed, and cause the same to be delivered to the owner of the stock represented
thereby, provided that the owner shall have submitted such evidence showing the circumstances of the alleged loss, theft or
destruction, and his or her ownership of the certificate as the Company considers satisfactory, together with any other factors
which the Company considers pertinent, and further provided that an indemnity agreement and/or indemnity bond shall have
been provided in form and amount satisfactory to the Company and to its transfer agent and/or registrar, if applicable.

X. EMERGENCY BYLAWS

     10.01. Emergency Conditions. The emergency Bylaws provided in this Part X will be as effective in the event of an
emergency as prescribed in Arizona Revised Statutes Section 10-207.D. To the extent not inconsistent with the provisions of
this Part X, these Bylaws will remain in effect during such emergency and upon its termination, these emergency Bylaws will
cease to be operative.

     10.02. Board Meetings. During any such emergency, a meeting of the Board of Directors or any of its committees may be
called by any officer or director of the Company. Notice of the time and place of the meeting will be given by the person
calling the same to those of the directors whom it may be feasible to reach by any available means of communication. Such
notice will be given so much in advance of the meeting as circumstances permit in the judgment of the person calling the
same. At any Board or committee meeting held during any such emergency, a quorum will consist of a majority of those who
could reasonably be expected to attend the meeting if they were willing to do so, but in no event more than a majority of
those to whom notice of such meeting is required to have been given as above provided.

     10.03. Certain Actions. The Board of Directors, either before or during any such emergency, may provide and from time
to time modify lines of succession in the event that during such an emergency any or all officers, appointees, employees or
agents of the Company are for any reason rendered incapable of discharging their duties. The Board, either before or during
any such emergency, may, effective in the emergency, change the head office or designate several alternative head offices of
the Company, or authorize the officers to do so.

     10.04. Liability. No director, officer, appointee, employee or agent acting in accordance with these emergency Bylaws
will be liable except for willful misconduct.

     10.05. Modifications. These emergency Bylaws will be subject to repeal or change by further action of the Board of
Directors, but no such repeal or change will modify the provisions of Section 10.04 with respect to action taken prior to the
time of such repeal or change. Any amendment of these emergency Bylaws may make any

 



 

further or different provisions that may be practical and necessary for the circumstances of the emergency.

XI. DIVIDENDS

     11.01. Declaration. Subject to such restrictions or requirements as may be imposed by law or the Company’s Articles or
as may otherwise be binding upon the Company, the Board of Directors may from time to time declare dividends on stock of
the Company outstanding on the dates of record fixed by the Board, to be paid in cash, in property or in shares of the
Company’s stock on or as of such payment or distribution dates as the Board may prescribe.

XII. BUSINESS COMBINATIONS

     12.01. Definitions. In these Bylaws, the following definitions shall apply:

 1.  “Affiliate” means a person that directly or indirectly controls, is controlled by, or is under common control with a
specified person.

 

 2.  “Announcement date,” when used in reference to any business combination, means the date of the first public
announcement of the final, definitive proposal for the business combination.

 

 3.  “Associate,” when used to indicate a relationship with any person, means any of the following:

 (a)  Any corporation or organization of which the person is an officer, director, or partnership or is, directly or
indirectly, the beneficial owner of ten percent (10%) or more of any class or series of shares entitled to vote or
other equity interest;

 

 (b)  Any trust or estate in which the person has a substantial beneficial interest or as to which the person serves as
trustee or personal representative or in a similar fiduciary capacity; or

 

 (c)  Any relative or spouse of the person, or any relative of the spouse, residing in the home of the person.

 4.  “Beneficial owner,” when used with respect to shares or other securities, includes any person who, directly or
indirectly through any agreement, arrangement, relationship, understanding, or otherwise, whether or not in
writing, has or shares the power to vote, or direct the voting of the shares or securities or has or shares the power to
dispose of or direct the disposition of the shares or securities, except that:

 



 

 (a)  A person is not deemed the beneficial owner of shares or securities tendered pursuant to a tender or exchange
offer made by the person or any of the person’s affiliates or associates until the tendered shares or securities
are accepted for purchase or exchange; and

 

 (b)  A person is not deemed the beneficial owner of shares or securities with respect to which the person has the
power to vote or direct the voting arising solely from a revocable proxy given in response to a proxy
solicitation required to be made and made in accordance with the applicable rules and regulations under the
Securities Exchange Act of 1934, as amended, and is not then reportable under that act on a Schedule 13D or
comparable report.

 5.  “Beneficial ownership” includes the right to acquire shares or securities through the exercise of options, warrants,
or rights, the conversion of convertible securities, or otherwise. The shares or securities subject to the options,
warrants, rights, or conversion privileges held by a person are deemed to be outstanding for the purpose of
computing the percentage of outstanding shares or securities of the class or series owned by the person but are not
deemed to be outstanding for the purpose of computing the percentage of the class or series owned by any other
person. A person is deemed the beneficial owner of shares and securities beneficially owned by the spouse of the
person or any relative of the spouse residing in the home of the person, any trust or estate in which the person owns
ten percent (10%) or more of the total beneficial interest or serves as trustee or personal representative, any
corporation or entity in which the person owns ten percent (10%) or more of the equity and any affiliate of the
person.

 

 6.  “Business combination,” when used in reference to the Company and any interested shareholder of the Company,
means any of the following:

 (a)  Any merger or consolidation of the Company or any subsidiary of the Company with either:

 (i)  The interested shareholder; or
 

 (ii)  Any other domestic or foreign corporation, whether or not itself an interested shareholder of the
Company, that is, or after the merger would be, an affiliate or associate of the interested shareholder,
except that the foregoing does not include the merger of a wholly-owned subsidiary of the Company into
the

 



 

   Company or the merger of two or more wholly-owned subsidiaries of the Company.

 (b)  Any exchange, pursuant to a plan of exchange under the laws of the State of Arizona or a comparable statute
of any other state or jurisdiction, of shares of the Company or any subsidiary of the Company for shares of
either:

 (i)  The interested shareholder; or
 

 (ii)  Any other domestic or foreign corporation, whether or not itself an interested shareholder of the
Company, that is, or after the exchange would be, an affiliate or associate of the interested shareholder.

 (c)  Any sale, lease, exchange, mortgage, pledge, transfer, or other disposition, in a single transaction or a series of
transactions, to or with the interested shareholder or any affiliate or associate of the interested shareholder, of
assets of the Company or any subsidiary of the Company to which any of the following applies:

 (i)  Has an aggregate market value equal to ten percent (10%) or more of the aggregate market value of all
the assets, determined on a consolidated basis, of the Company.

 

 (ii)  Has an aggregate market value equal to ten percent (10%) or more of the aggregate market value of all
the outstanding shares of the Company.

 

 (iii) Represents ten percent (10%) or more of the earning power or net income, determined on a consolidated
basis, of the Company.

 (d)  The issuance or transfer by the Company or any subsidiary of the Company, in a single transaction or a series
of transactions, of any shares of the Company or any subsidiary of the Company that have an aggregate
market value equal to five percent (5%) or more of the aggregate market value of all the outstanding shares of
the Company to the interested shareholder or any affiliate or associate of the interested shareholder, except
pursuant to the exercise of warrants or rights to purchase shares offered or a dividend or distribution paid or
made pro rata to all shareholders of the Company.

 



 

 (e)  The adoption of any plan or proposal for the liquidation or dissolution of the Company, or any reincorporation
of the Company in another state or jurisdiction, proposed by, on behalf of, or pursuant to any agreement,
arrangement, or understanding, whether or not in writing, with the interested shareholder or any affiliate or
associate of the interested shareholder.

 

 (f)  Any reclassification of securities, including any share dividend or split, reverse share split, or other
distribution of shares in respect of shares, recapitalization of the Company, merger or consolidation of the
Company with any subsidiary of the Company exchange of shares of the Company with any subsidiary of the
Company or other transaction, whether or not with or into or otherwise involving the interested shareholder,
proposed by, on behalf of, or pursuant to any agreement, arrangement, or understanding, whether or not in
writing, with the interested shareholder or any affiliate or associate of the interested shareholder that has the
effect, directly or indirectly, of increasing the proportionate share of the outstanding shares of any class or
series of shares entitled to vote, or securities that are exchangeable for or convertible into or that carry a right
to acquire shares entitled to vote, of the Company or any subsidiary of the Company that is, directly or
indirectly, owned by the interested shareholder or any affiliate or associate of the interested shareholder,
except as a result of immaterial changes due to fractional share adjustments.

 

 (g)  Any receipt by the interested shareholder or any affiliate or associate of the interested shareholder of the
benefit, directly or indirectly, except proportionately as a shareholder of the Company, of any loans, advances,
guarantees, pledges, or other financial assistance or any tax credits or other tax advantages provided by or
through the Company or any subsidiary of the Company (other than expense account advances made in the
ordinary course of business).

 7.  “Consummation date,” with respect to any business combination, means the date of consummation of the business
combination or, in the case of a business combination as to which a shareholder vote is taken, the later of:

 (i)  The business day before the vote; or
 

 (ii)  Twenty (20) days before the date of consummation of the business combination.

 



 

 8.  “Control,” “controlling,” “controlled by” or “under common control with” means the possession, directly or
indirectly, of the power to direct or cause the direction of the management and policies of a person, whether
through the ownership of voting securities, by contract, or otherwise. A person’s beneficial ownership of ten
percent (10%) or more of the voting power of the Company’s outstanding shares entitled to vote in the election of
directors creates a presumption that the person has control of the Company. A person is not considered to have
control of the Company if the person holds voting power, in good faith and not for the purpose of avoiding any
provision of law as an agent, bank, broker, nominee, custodian, or trustee for one or more beneficial owners who do
not individually or as a group have control of the Company.

 

 9.  “Interested shareholder,” when used in reference to the Company means any person, other than the Company or
any subsidiary of the Company, that is either:

 (a)  The beneficial owner, directly or indirectly, of ten percent (10%) or more of the voting power of the
outstanding shares entitled to vote of the Company; or

 

 (b)  An affiliate or associate of the Company who at any time within the three (3) year period immediately before
the date in question was the beneficial owner of ten percent (10%) or more of the voting power of the then
outstanding shares entitled to vote of the Company.

 10.  “Market value,” when used in reference to shares or property of the Company, means the following:

 (a)  In the case of shares, the highest closing sale price during the thirty (30) day period immediately preceding the
date in question of a share on the composite tape for New York Stock Exchange listed shares or, if the shares
are not quoted on the composite tape or not listed on the New York Stock Exchange, on the principal United
States securities exchange registered under the Securities Exchange Act of 1934, as amended, on which the
share are listed or, if the shares are not listed on any such exchange, on the National Association of Securities
Dealers, Inc. Automated Quotations National Market System or, if the shares are not quoted on the National
Association of Securities Dealers, Inc. Automated Quotations National Market System, the highest closing bid
quotation during the thirty (30) day period preceding the date in question of a share on the National
Association of Securities Dealers, Inc. Automated

 



 

   Quotations System or any system then in use or, if no such quotation is available, the fair market value on the
date in question of a share as determined in good faith by the Board of the Company.

 

 (b)  In the case of property other than cash or shares, the fair market value of the property on the date in question
as determined in good faith by the Board of the Company.

 11.  “Person” means any natural person, partnership, corporation, group, association, venture, firm, or other entity
(other than the Company, any subsidiary of the Company, or a trustee or fiduciary holding stock for the benefit of
the employees of the Company or its subsidiaries or any one of its subsidiaries, pursuant to one or more employee
benefit plans). If two or more persons act as a partnership, limited partnership, syndicate, or other group pursuant to
any agreement, arrangement, relationship, understanding, or otherwise, whether or not in writing, for the purposes
of acquiring, owning, or voting shares of the Company, all members of the partnership, syndicate, or other group
shall be deemed a person. Person does not include a licensed broker, dealer, or underwriter that purchases shares of
the Company solely for purposes of resale to the public that is not acting in concert with an interested shareholder.

 

 12.  “Share acquisition date,” with respect to any person and the Company, means the date that the person first becomes
an interested shareholder of the Company.

     12.02. Business Combination with Interested Shareholders; Approved by Directors.

 1.  Except as set forth in these Bylaws, the Company may not engage in any business combination or vote, consent or
otherwise act to authorize a subsidiary of the Company to engage in any business combination with respect to,
proposed by, or on behalf of, or pursuant to any agreement, arrangement or understanding, whether or not in
writing, with any interested shareholder of the Company or any affiliate or associate of the interested shareholder
for a period of three (3) years after the interested shareholder’s share acquisition date, unless the business
combination or the acquisition of shares made by the interested shareholder on the interested shareholder’s share
acquisition date is approved by a committee of the Board of Directors of the Company before the interested
shareholder’s share acquisition date. The committee shall be formed in accordance with subsection 4 of this
Section 12.02.

 



 

 2.  If a good faith definitive proposal regarding a business combination is made in writing to the Board of Directors of
the Company, a committee of the Board formed in accordance with subsection 4 of this Section 12.02 shall
consider and take action on the proposal. Unless the committee responds affirmatively in writing within forty-five
(45) days after receipt of the proposal by the Company, the committee shall be considered to have disapproved the
business combination.

 

 3.  If a good faith definitive proposal to acquire shares is made in writing to the Board of Directors of the Company, a
committee of the Board of Directors formed in accordance with subsection 4 of this Section 12.02 shall consider
and take action on the proposal. Unless the committee responds affirmatively in writing within forty-five (45) days
after receipt of the proposal by the Company, the committee shall be considered to have disapproved the share
acquisition.

 

 4.  When a business combination or acquisition of shares is proposed pursuant to this Section 12.02, the Board of
Directors shall promptly form a committee composed of all of the Board’s disinterested Directors. The committee
shall take action on the proposal by the affirmative vote of a simple majority of the committee members. The
committee is not subject to any direction or control by the Board with respect to the committee’s consideration of
or any action concerning a business combination or acquisition of shares pursuant to this Section 12.02. A
committee formed pursuant to this subsection shall be composed of one or more members. Only disinterested
Directors may be members of a committee formed pursuant to this subsection. However, if the Board of Directors
has no disinterested Directors, the Board shall select three or more disinterested persons to be committee members.
For purposes of this subsection, a Director or person is disinterested if the Director or person is not an interested
shareholder or an affiliate thereof or a present or former officer or employee of the Company or an affiliate or
associate of the Company or of the interested shareholder or of any affiliate or associate of the interested
shareholder.

     12.03. Requirements after Three Years. Except for the provisions of Sections 12.02 and 12.04, the Company may not
engage at any time in any business combination or vote, consent, or otherwise act to authorize a subsidiary of the Company to
engage in any business combination with respect to, proposed by, on behalf of, or pursuant to any agreement, arrangement, or
understanding, whether or not in writing, with an interested shareholder of the Company or any affiliate or associate of the
interested shareholder other than a business combination meeting all the requirements of this Article XII, the Articles, and the
requirements specified in any of the following:

 



 

 1.  A business combination with respect to which the consummation date is no less than three years after the share
acquisition date, approved by the Board of Directors of the Company before the interested shareholder’s share
acquisition date, or as to which the acquisition of shares made by the interested shareholder on the interested
shareholder’s acquisition date had been approved by the Board of Directors before the interested shareholder’s
share acquisition date.

 

 2.  A business combination approved by the affirmative vote of the holders of a majority of the outstanding shares
entitled to vote not beneficially owned by the interested shareholder proposing the business combination or any
affiliate or associate of the interested shareholder proposing the business combination at a meeting called for that
purpose no earlier than three years after the interested shareholder’s share acquisition date.

 

 3.  A business combination, with respect to which the consummation date is no earlier than three years after the
interested shareholder’s share acquisition date, that meets all of the following conditions:

 (a)  The aggregate amount of the cash and the market value as of the consummation date of consideration other
than cash to be received per share by holders of outstanding common shares of the Company in the business
combination is at least equal to the higher of the following:

 (i)  The highest per share price paid by the interested shareholder, at a time when the interested shareholder
was the beneficial owner, directly or indirectly, of five percent (5%) or more of the outstanding shares
entitled to vote of the Company, for any common shares of the same class or series acquired by it within
the three (3) year period immediately before the announcement date with respect to the business
combination or within the three (3) year period immediately before, or in, the transaction in which the
interested shareholder became an interested shareholder, whichever is higher, plus, in either case, interest
compounded annually from the earliest date on which the highest per share acquisition price was paid
through the consummation date at the rate for one year United States treasury obligations from time to
time in effect less the aggregate amount of any cash dividends paid, and the market value of any
dividends paid

 



 

   other than in cash, per common share since the earliest date, up to the amount of the interest.
 

 (ii)  The market value per common share on the announcement date with respect to the business combination
or on the interested shareholder’s share acquisition date, whichever is higher, plus interest compounded
annually from that date through the consummation date at the rate for one year United States treasury
obligations from time to time in effect less the aggregate amount of any cash dividends paid and the
market value of any dividends paid other than in cash, per common share since that date, up to the
amount of the interest.

 

 (b)  The aggregate amount of the cash and the market value as of the consummation date of consideration
other than cash to be received per share by holders of outstanding shares of any class or series of shares,
other than common shares, of the Company in the business combination is at least equal to the highest of
the following, whether or not the interested shareholder has previously acquired any shares of the class or
series:

 (i)  The highest per share price paid by the interested shareholder, at a time when the interested
shareholder was the beneficial owner, directly or indirectly, of five percent (5%) or more of the
outstanding shares entitled to vote of the Company, for any shares of the class or series acquired by
it within the three (3) year period immediately before the announcement date with respect to the
business combination or within the three (3) year period immediately before, or in, the transaction in
which the interested shareholder became an interested shareholder, whichever is higher, plus, in
either case, interest compounded annually from the earliest date on which the highest per share
acquisition price was paid through the consummation date at the rate for one year United States
treasury obligations from time to time in effect less the aggregate amount of any cash dividends paid
and the market value of any dividends paid other than in cash, per share of the class or

 



 

   series since such earliest date, up to the amount of the interest.
 

 (ii)  The highest preferential amount per share to which the holders of shares of the class or series are
entitled in the event of any voluntary liquidation, dissolution, or winding up of the Company, plus
the aggregate amount of any unpaid dividends declared or due as to which the holders are entitled
before payment of dividends on some other class or series of shares, unless the aggregate amount of
the dividends is included in the preferential amount.

 

 (iii) The market value per share of the class or series on the announcement date with respect to the
business combination or on the interested shareholder’s share acquisition date, whichever is higher,
plus interest compounded annually from that date through the consummation date at the rate for one
year United States treasury obligations from time to time in effect less the aggregate amount of any
cash dividends paid and the market value of any dividends paid other than in cash, per share of the
class or series since that date, up to the amount of the interest.

 (c)  The consideration to be received by holders of a particular class or series of outstanding shares, including
common shares, of the Company in the business combination is in cash or in the same form as the
interested shareholder has used to acquire the largest number of shares of the class or series of shares
previously acquired by it and the consideration is distributed promptly.

 

 (d)  The holders of all outstanding shares of the Company not beneficially owned by the interested
shareholder immediately before the consummation date with respect to the business combination are
entitled to receive in the business combination cash or other consideration for the shares in compliance
with subdivisions (a), (b) and (c).

 



 

 (e)  After the interested shareholder’s share acquisition date and before the consummation date with respect
to the business combination, the interested shareholder has not become the beneficial owner of any
additional shares entitled to vote of the Company except:

 (i)  As part of the transaction that resulted in the interested shareholder becoming an interested
shareholder;

 

 (ii)  By virtue of proportionate share splits, share dividends, or other distributions of shares in respect of
shares not constituting a business combination;

 

 (iii) Through a business combination meeting all of the conditions of Section 12.02 and this paragraph;
or

 

 (iv) Through purchase by the interested shareholder at any price that, if the price had been paid in an
otherwise permissible business combination the announcement date and consummation date of
which were the date of the purchase, would have satisfied the requirements of subdivisions (a),
(b) and (c) of this Section.

     12.04. Application. This Article XII does not apply to any business combination of the Company with an interested
shareholder of the Company who became an interested shareholder inadvertently, if the interested shareholder both:

 1.  As soon as practicable, divests itself of a sufficient amount of the shares entitled to vote of the Company so that it
no longer is the beneficial owner, directly or indirectly, of ten percent (10%) or more of the outstanding shares
entitled to vote of the Company.

 

 2.  Would not at any time within the three (3) year period preceding the announcement date with respect to the
business combination have been an interested shareholder except for the inadvertent acquisition.

XIII. LIMITATION ON SHARE REPURCHASES

     13.01. Limitation on Share Repurchases. The Company shall not, directly or indirectly, purchase or agree to purchase
any shares entitled to vote from a person who

 



 

beneficially owns more than five per cent (5%) of the voting stock of the Company for more than the “average market price”
of the shares if the shares have been beneficially owned by the person or persons for less than three (3) years, unless either
(i) the purchase or agreement to purchase is approved at a meeting of shareholders by the affirmative vote of the holders of a
majority of the voting stock entitled to vote excluding shares beneficially owned by such person, by any of such person’s
affiliates or associates, or by any officer or director of the Company or (ii) the Company makes an offer, of at least equal
value per share, to all holders of shares of such class or series and to all holders of any class or series into which the shares
may be converted.

     13.02. Definitions. For the purposes of this Article, “average market price” means the average closing sale price during
the thirty trading days immediately preceding the purchase of the shares in question, or if the person or persons have
commenced a tender offer or have announced an intention to seek control of the Company, during the thirty trading days
preceding the earlier of the commencement of the tender offer or the making of the announcement, of a share on the
composite tape for New York Stock Exchange listed shares or, if the shares are not quoted on the composite tape or not listed
on the New York Stock Exchange, on the principal United States securities exchange registered under the Securities
Exchange Act of 1934, as amended, on which the shares are listed or, if the shares are not listed on any such exchange, on the
National Association of Securities Dealers, Inc. Automated Quotations National Market System or, if the shares are not
quoted on the National Association of Securities Dealers, Inc. Automated Quotations National Market System, the average
closing bid quotation, during the thirty trading days preceding the purchase of the shares in questions of a share on the
National Association of Securities Dealers, Inc. Automated Quotations System or any system then in use, or if the person or
persons have commenced a tender offer or have announced an intention to seek control of the issuing public corporation,
during the thirty trading days preceding the earlier of the commencement of the tender offer or the making of the
announcement, except that if no quotation is available the average market price is the fair market value on the date of
purchase of the shares in question of a share as determined in good faith by the Board of Directors of the Company.

XIV. AMENDMENTS

     14.01. Amendment of Bylaws. These Bylaws may be altered, amended, supplemented, repealed, or temporarily or
permanently suspended, in whole or in part, or replacement Bylaw provisions adopted by: (i) the affirmative vote of a
majority of the directors then in office; or (ii) the affirmative vote of a majority of the votes cast on such matter(s) at a
meeting of shareholders.

 

Exhibit 3.4

BYLAWS
OF

ARIZONA PUBLIC SERVICE COMPANY
(Amended as of December 16, 2008)

I. REFERENCES; SENIORITY

     1.01. References. Any reference herein made to law will be deemed to refer to the law of the State of Arizona, including
any applicable provision or provisions of Chapters 1-17 and Chapter 23 of Title 10, Arizona Revised Statutes (or its
successor), as at any given time in effect. Any reference herein made to the Articles will be deemed to refer to the applicable
provision or provisions of the Articles of Incorporation of the Company, and all amendments thereto, as at any given time on
file with the Arizona Corporation Commission (this reference to that Commission being intended to include any successor to
the incorporating and related functions being performed by that Commission at the date of the initial adoption of these
Bylaws).

     1.02. Seniority. Except as indicated in Part X of these Bylaws, the law and the Articles (in that order of precedence) will
in all respects be considered senior and superior to these Bylaws, with any inconsistency to be resolved in favor of the law
and the Articles (in that order of precedence), and with these Bylaws to be deemed automatically amended from time to time
to eliminate any such inconsistency which may then exist.



     1.03. Shareholders of Record. Except as otherwise required by law and subject to any procedure established by the
Company pursuant to Arizona Revised Statutes Section 10-723 (or any comparable successor provision), the word
“shareholder” as used herein shall mean one who is a holder of record of shares of capital stock in the Company.

II. SHAREHOLDERS MEETINGS

     2.01. Annual Meetings. An annual meeting of shareholders shall be held for the election of directors at such date, time
and place, either within or without the State of Arizona, as may be designated by resolution of the Board of Directors from
time to time. Any other proper business may be transacted at the annual meeting. A special meeting may be called and held in
lieu of an annual meeting pursuant to the provisions of Section 2.02 below, and the same proceedings (including the election
of directors) may be conducted thereat as at a regular meeting. Any director elected at any annual meeting, or special meeting
in lieu of an annual meeting, will continue in office until the election of his or her successor, subject to his or her (a) earlier
resignation pursuant to Section 6.01 below, (b) removal pursuant to Section 3.12 below, or (c) death or disqualification.

     2.02. Special Meetings. Except as otherwise required by law, special meetings of the shareholders may be held whenever
and wherever called by the Chairman of the

 



 

Board, the President, or a majority of the Board of Directors, but such special meetings may not be called by any other person
or persons. Business transacted at any special meeting of shareholders shall be limited to the purposes stated in the notice.

     2.03. Notice. Notice of any meeting of the shareholders will be given as provided by law to each shareholder entitled to
vote at such meeting and, if required by law, to each other shareholder of the Company. Any such notice may be waived as
provided by law.

     2.04. Right to Vote. For each meeting of the shareholders, the Board of Directors will fix in advance a record date as
contemplated by law, and the shares of stock and the shareholders “entitled to vote” (as that or any similar term is herein
used) at any meeting of the shareholders will be determined as of the applicable record date. If no record date is so fixed by
the Board of Directors, the record date for determination of shareholders shall be as provided by law. The Secretary (or in his
or her absence an Assistant Secretary) will see to the making and production of any record of shareholders entitled to vote or
otherwise entitled to notice of shareholders meetings, in either case which is required by law. Any voting entitlement may be
exercised through proxy, or in such other manner as specifically provided by law, in accordance with the applicable law. In
the event of contest, the burden of proving the validity of any undated or irrevocable proxy will rest with the person seeking
to exercise the same. A telegram, cablegram, or facsimile appearing to have been transmitted by a shareholder (or by his or
her duly authorized attorney-in-fact) or other means of voting by telephone or electronic transmission may be accepted as a
sufficiently written and executed proxy if otherwise permitted by law.

     2.05. Right to Attend. Except only to the extent of persons designated by the Board of Directors or the Chairman of the
meeting to assist in the conduct of the meeting (as referred to in Sections 2.07 and 2.08 below) and except as otherwise
permitted by the Board or such Chairman, the persons entitled to attend any meeting of shareholders may be confined to
(i) shareholders entitled to vote thereat and other shareholders entitled to notice of the meeting and (ii) the persons upon
whom proxies valid for purposes of the meeting have been conferred or their duly appointed substitutes (if the related proxies
confer a power of substitution); provided, however, that the Board of Directors or the Chairman of the meeting may establish
rules limiting the number of persons referred to in clause (ii) as being entitled to attend on behalf of any shareholder so as to
preclude such an excessively large representation of such shareholder at the meeting as, in the judgment of the Board or such
Chairman, would be unfair to other shareholders represented at the meeting or be unduly disruptive of the orderly conduct of
business at such meeting (whether such representation would result from fragmentation of the aggregate number of shares
held by such shareholder for the purpose of conferring proxies, from the naming of an excessively large proxy delegation by
such shareholder or from employment of any other device). A person otherwise entitled to attend any such meeting will cease
to be so entitled if, in the judgment of the Chairman of the meeting, such person engages thereat in disorderly conduct
impeding the proper conduct of the meeting in the interests of all shareholders as a group.

- 2 -



 

     2.06. Quorum. Except as otherwise provided by law, the Articles or these Bylaws, at each meeting of shareholders the
presence in person or by proxy of the holders of a majority in voting power of the outstanding shares of stock entitled to vote
at the meeting shall be necessary and sufficient to constitute a quorum.

     2.07. Election Inspectors. The Board of Directors, in advance of any shareholders meeting may appoint an election
inspector or inspectors to act at such meeting (and any adjournment thereof). If an election inspector or inspectors are not so
appointed, the Chairman of the meeting may or, upon the request of any person entitled to vote at the meeting will, make
such appointment. If any person appointed as an inspector fails to appear or to act, a substitute may be appointed by the
Chairman of the meeting. If appointed, the election inspector or inspectors (acting through a majority of them if there be
more than one) will determine the number of shares outstanding, the authenticity, validity and effect of proxies, the
credentials of persons purporting to be shareholders or persons named or referred to in proxies, and the number of shares
represented at the meeting in person and by proxy; they will receive and count votes, ballots and consents and announce the
results thereof; they will hear and determine all challenges and questions pertaining to proxies and voting; and, in general,
they will perform such acts as may be proper to conduct elections and voting with complete fairness to all shareholders. No
such election inspector need be a shareholder of the Company.

     2.08. Organization and Conduct of Meetings. Each shareholders meeting will be called to order and thereafter chaired
by the Chairman of the Board if there then is one; or, if not, or if the Chairman of the Board is absent or so requests, then by
the President; or if both the Chairman of the Board and the President are unavailable, then by such other officer of the
Company or such shareholder as may be appointed by the Board of Directors. The Secretary (or in his or her absence an
Assistant Secretary) of the Company will act as secretary of each shareholders meeting; if neither the Secretary nor an
Assistant Secretary is in attendance, the Chairman of the meeting may appoint any person (whether a shareholder or not) to
act as secretary thereat. After calling a meeting to order, the Chairman thereof may require the registration of all shareholders
intending to vote in person, and the filing of all proxies, with the election inspector or inspectors, if one or more have been
appointed (or, if not, with the secretary of the meeting). After the announced time for such filing of proxies has ended, no
further proxies or changes, substitutions or revocations of proxies will be accepted. If directors are to be elected, a tabulation
of the proxies so filed will, if any person entitled to vote in such election so requests, be announced at the meeting (or
adjournment thereof) prior to the closing of the election polls.

     Absent a showing of bad faith on his or her part, the Chairman of a meeting will, among other things, have absolute
authority to determine the order of business to be conducted at such meeting and to establish rules for, and appoint personnel
to assist in, preserving the orderly conduct of the business of the meeting (including any informal, or question and answer,
portions thereof). Rules, regulations or procedures regarding the conduct of the business of a meeting, whether adopted by the
Board of Directors or prescribed by the Chairman of the meeting, may include, without limitation, the
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following: (i) the establishment of an agenda or order of business for the meeting; (ii) rules and procedures for maintaining
order at the meeting and the safety of those present; (iii) limitations on attendance at or participation in the meeting to
shareholders of record of the Company, their duly authorized and constituted proxies (subject to Section 2.05) or such other
persons as the Chairman of the meeting shall determine; (iv) restrictions on entry to the meeting after the time fixed for the
commencement thereof; and (v) limitations on the time allotted to questions or comments by participants. Unless and to the
extent determined by the Board of Directors or the Chairman of the meeting, meetings of shareholders shall not be required to
be held in accordance with the rules of parliamentary procedure. Any informational or other informal session of shareholders
conducted under the auspices of the Company after the conclusion of or otherwise in conjunction with any formal business
meeting of the shareholders will be chaired by the same person who chairs the formal meeting, and the foregoing authority on
his or her part will extend to the conduct of such informal session.

     2.09. Voting. The number of shares voted on any matter submitted to the shareholders which is required to constitute their
action thereon or approval thereof will be determined in accordance with applicable law, the Articles, and these Bylaws, if
applicable. No ballot or change of vote will be accepted after the polls have been declared closed following the ending of the
announced time for voting.

     2.10. Shareholder Approval or Ratification. The Board of Directors may submit any contract or act for approval or
ratification at any duly constituted meeting of the shareholders, the notice of which either includes mention of the proposed
submittal or is waived as provided in Section 2.03 above. Except as otherwise required by law (e.g., Arizona Revised Statutes
Section 10-863), if any contract or act so submitted is approved or ratified by a majority of the votes cast thereon at such
meeting, the same will be valid and as binding upon the Company and all of its shareholders as it would be if approved and
ratified by each and every shareholder of the Company.

     2.11. Adjournments. Any meeting of shareholders, annual or special, may adjourn from time to time to reconvene at the
same or some other place, and notice need not be given of any such adjourned meeting if the time and place thereof are
announced at the meeting at which the adjournment is taken. At the adjourned meeting the Company may transact any
business that might have been transacted at the original meeting. If the adjournment is for more than one hundred and twenty
days, or if after the adjournment a new record date is fixed for the adjourned meeting, notice of the adjourned meeting shall
be given to each shareholder of record entitled to vote at the meeting.

     2.12. Shareholder Action by Written Consent. Any action required or permitted to be taken at a meeting of the
shareholders may be taken without a meeting if one (1) or more consents in writing, setting forth the action so taken, shall be
signed by all of the shareholders entitled to vote with respect to the subject matter thereof. The consents shall be delivered to
the Company for inclusion in the minutes or filing with the Company’s records. Action taken by consent is effective when the
last shareholder signs the consent, unless the consent specifies a different effective date, except that if,
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by law, the action to be taken requires that notice be given to shareholders who are not entitled to vote on the matter, the
effective date shall not be prior to ten (10) days after the Company shall give such shareholders written notice of the proposed
action, which notice shall contain or be accompanied by the same material that would have been required if a formal meeting
had been called to consider the action. A consent signed under this section has the effect of a meeting vote and may be
described as such in any document.

III. BOARD OF DIRECTORS

     3.01. Membership and Qualification. The Board of Directors will have the exclusive power to increase or decrease its
size within the limits fixed in the Articles (Art. Fifth). Any vacancy occurring in the Board, whether by reason of death,
resignation, disqualification or otherwise, may be filled by the directors as contemplated by law and as provided in the
Articles (Art. Fifth). Any such increase in the size of the Board, and the filling of any vacancy created thereby, will require
action by a majority of the whole membership of the Board as comprised immediately before such increase. A person who
has been a full-time employee of the Company within twelve months prior to the date of any election will not qualify for
election as a director on that date unless he or she then remains a full-time employee of the Company or unless the Board of
Directors specifically authorizes the election of such person. A person who has qualified by employment status for his or her
most recent election as a director may serve throughout the term for which such person was elected, notwithstanding the
cessation of full-time employment by the Company between the date of such election and the end of such term, subject,
however, to his or her otherwise remaining qualified for such office.

     3.02. Regular Meetings. A regular annual meeting of the directors is to be held as soon as practicable after the
adjournment of each annual shareholders meeting either at the place of the shareholders meeting or at such other place as the
directors elected at the shareholders meeting may have been informed of at or before the time of their election. Regular
meetings, other than the annual ones, may be held at such intervals at such places and at such times as the Board of Directors
may provide.

     3.03. Special Meetings. Special meetings of the Board of Directors may be held whenever and wherever called for by the
Chairman of the Board, the President or the number of directors which would be required to constitute a quorum.

     3.04. Notice. No notice need be given of regular meetings of the Board of Directors. Notice of the time and place (but not
necessarily the purpose or all of the purposes) of any special meeting will be given to each director in person or by telephone,
or via mail, telegram, facsimile, or other electronic transmission addressed in the manner appearing on the Company’s
records. Notice to any director of any such special meeting will be deemed given sufficiently in advance when (i) if given by
mail, the same is deposited in the United States mail at least four days before the meeting date, with postage thereon prepaid,
(ii) if given by telegram, the same is delivered to the telegraph office for fast transmittal at least 48 hours prior to the
convening of the
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meeting, (iii) if given by facsimile or other electronic transmission, the same is received by the director or an adult member of
his or her office staff or household, at least 24 hours prior to the convening of the meeting, or (iv) if personally delivered or
given by telephone, the same is handed, or the substance thereof is communicated over the telephone to the director or to an
adult member of his or her office staff or household, at least 24 hours prior to the convening of the meeting. Any such notice
may be waived as provided by law. No call or notice of a meeting of directors will be necessary if each of them waives the
same in writing or by attendance. Any meeting, once properly called and noticed (or as to which call and notice have been
waived as aforesaid) and at which a quorum is formed, may be adjourned to another time and place by a majority of those in
attendance.

     3.05. Quorum; Voting. A quorum for the transaction of business at any meeting or adjourned meeting of the directors will
consist of a majority of those then in office. Any matter submitted to a meeting of the directors will be resolved by a majority
of the votes cast thereon, except as otherwise required by these Bylaws (§ 3.01 above and § 3.06 below), by law or by any
applicable Article. Where action by a majority of the whole membership is required, such requirement will be deemed to
relate to a majority of the directors in office at the time the action is taken. In computing any such majority, whether for
purposes of determining the presence of a quorum or the adequacy of the vote on any proposed action, any unfilled vacancies
at the time existing in the membership of the Board will be excluded from the computation.

     3.06. Executive Committee. The Board of Directors may, by resolution adopted by a majority of the whole Board, name
three or more of its members as an Executive Committee. Such Executive Committee will have and may exercise the powers
of the Board of Directors in the management of the business and affairs of the Company while the Board is not in session,
except only as precluded by law or where action other than by a majority of the votes cast is required by these Bylaws, or the
law (all as referred to in Section 3.05 above), and subject to such limitations as may be included in any applicable resolution
passed by a majority of the whole membership of the Board. A majority of those named to the Executive Committee will
constitute a quorum.

     3.07. Other Committees. The Board of Directors may designate one or more additional committees, each committee to
consist of one or more of the directors of the Company. The Board of Directors may designate one or more directors as
alternate members of any committee, who may replace any absent or disqualified member at any meeting of the committee.
Any such committee, to the extent permitted by law and to the extent provided in the resolution of the Board of Directors,
shall have and may exercise all the powers and authority of the Board of Directors in the management of the business and
affairs of the Company, and may authorize the seal of the Company to be affixed to all papers that may require it.

     3.08. Committee Functioning. Notice requirements (and related waiver provisions) for meetings of the Executive
Committee and other committees of the Board will be the same as those set forth in Section 3.04 above for meetings of the
Board of
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Directors. Except as provided in the next two succeeding sentences, a majority of those named to the Executive Committee or
any other committee of the Board will constitute a quorum at any meeting thereof (with the effect of departure of committee
members from a meeting and the computation of a majority of committee members to be in accordance with the applicable
policies of Section 3.05 above), and any matter submitted to a meeting of any such committee will be resolved by a majority
of the votes cast thereon. No distinction will be made among ex-officio or other members of any such committee for quorum,
voting or other purposes, except that the membership of any committee (including the Executive Committee), in performing
any function vested in it as herein contemplated, may be deemed to exclude any officer or employee of the Company, in
either case, or other person, having a direct or indirect personal interest in any proposed exercise of such function, whose
exclusion for that purpose is deemed appropriate by a majority of the other members of such committee proposing to perform
such function. All committees are to keep regular minutes of the transactions of their meetings.

     3.09. Action by Telephone or Consent. Any meeting of the Board or any committee thereof may be held by conference
telephone or similar communications equipment as permitted by law in which case any required notice of such meeting may
generally describe the arrangements (rather than the place) for the holding thereof, and all other provisions herein contained
or referred to will apply to such meeting as though it were physically held at a single place. Action may also be taken by the
Board or any committee thereof without a meeting if the members thereof consent in writing thereto as contemplated by law.

     3.10. Presumption of Assent. A director of the Company who is present at a meeting of the Board of Directors, or of any
committee when corporate action is taken is deemed to have assented to the action taken unless either (i) the director objects
at the beginning of the meeting or promptly on the director’s arrival to holding it or transacting business at the meeting;
(ii) the director’s dissent or abstention from the action taken is entered in the minutes of the meeting; or (iii) the director
delivers written notice of the director’s dissent or abstention to the presiding officer of the meeting before its adjournment or
to the Company before 5:00 P.M. on the next business day after the meeting. The right of dissent or abstention is not available
to a director who votes in favor of the action taken.

     3.11. Compensation. By resolution of the Board, the directors may be paid their expenses, if any, of attendance at each
meeting of the Board of Directors, or of any committee, and may be paid a fixed sum for attendance at each such meeting
and/or a stated salary as a director or committee member. No such payment will preclude any director from serving the
Company in any other capacity and receiving compensation therefor.

     3.12. Removal. Any director or the entire Board of Directors may be removed, with or without cause, only at a special
meeting of shareholders called for that purpose, if the votes cast in favor of such removal exceed the votes cast against such
removal, except that if less than the entire Board of Directors is to be removed, no one of the
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directors may be removed if the votes cast against the director’s removal would be sufficient to elect the director if then
cumulatively voted at an election for the class of directors of which the director is a part.

IV. OFFICERS — GENERAL

     4.01. Elections and Appointments. The directors may elect or appoint one or more of the officers of the Company
contemplated in Part V below. Any such election or appointment will regularly take place at the annual meeting of the
directors, but elections of officers may be held at any other meeting of the Board. A person elected or appointed to any office
will continue to hold that office until the election or appointment of his or her successor, subject to action earlier taken
pursuant to Section 4.04 or 6.01 below. Any person may hold more than one office.

     4.02. Additional Appointments. In addition to the officers contemplated in Part V below, the Board of Directors may
create other corporate positions, and appoint persons thereto, with such authority to perform such duties as may be prescribed
from time to time by the Board of Directors, by the President or by the superior officer of any person so appointed.
Notwithstanding such additional appointments, only those persons whose offices are described in Part V are to be considered
an officer of the Company unless the resolution or other Board action appointing such person expressly states that such
person is to be considered an officer of the Company. Each of such persons (in the order designated by the Board or the
superior officer of such person) will be vested with all of the powers and charged with all of the duties of his or her superior
officer in the event of such superior officer’s absence or disability.

     4.03. Bonds and Other Requirements. The Board of Directors may require any officer or other appointee to give bond to
the Company (with sufficient surety, and conditioned upon the faithful performance of the duties of his or her office or
position) and to comply with such other conditions as may from time to time be required of him or her by the Board.

     4.04. Removal or Delegation. Provided that a majority of the whole membership thereof concurs therein, the Board of
Directors may remove any officer of the Company as provided by law and declare his or her office or offices vacant or
abolished or, in the case of the absence or disability of any officer or for any other reason considered sufficient, may
temporarily delegate his or her powers and duties to any other officer or to any director. Similar action may be taken by the
Board of Directors in regard to appointees designated pursuant to Section 4.02 above.

     4.05. Salaries. Officer salaries may from time to time be fixed by the Board of Directors or (except as to his or her own)
be left to the discretion of the Chief Executive Officer or the President. No officer will be prevented from receiving a salary
by reason of the fact that he or she is also a director of the Company.
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V. SPECIFIC OFFICERS, FUNCTIONS AND POWERS

     5.01. Chairman of the Board. The Board of Directors may elect a Chairman to serve as a general executive officer of the
Company and, if specifically designated as such by the Board, as the Chief Executive Officer of the Company. If elected, the
Chairman will preside at all meetings of the directors and be vested with such other powers and duties as the Board may from
time to time delegate to him or her.

     5.02. Chief Executive Officer. Subject to the control of the Board of Directors exercised as hereinafter provided, the
Chief Executive Officer of the Company will supervise its business and affairs and the performance of their respective duties
by all other officers, by appointees designated pursuant to Section 4.02 above, and by such additional appointees to such
additional positions (corporate, divisional or otherwise) as the Chief Executive Officer may designate, with authority on his
or her part to delegate the foregoing duty of supervision to such extent and to such person or persons as may be determined
by the Chief Executive Officer. Except as otherwise indicated from time to time by resolution of the Board of Directors, its
management of the business and affairs of the Company will be implemented through the office of the Chief Executive
Officer.

     5.03. President and Vice Presidents. Unless specified to the contrary by resolution of the Board of Directors, the
President will be the Chief Executive Officer of the Company. In addition to the supervisory functions above set forth on the
part of the Chief Executive Officer or in lieu thereof if a contrary specification is made by the Board relative to the Chief
Executive Officer, the President will be vested with such powers and duties as the Board may from time to time designate.
Vice Presidents may be elected by the Board of Directors to perform such duties as may be designated by the Board or be
assigned or delegated to them by their respective superior officers. The Board may identify (i) one or more Vice Presidents as
“Executive” or “Senior” Vice Presidents and (ii) the President or any Vice President as “General Manager” of the Company
and the title of any Vice President may include words indicative of his or her particular area of responsibility and authority.
Vice Presidents will succeed to the responsibilities and authority of the President, in the event of his or her absence or
disability, in the order consistent with their respective titles or regular duties or as specifically designated by the Board of
Directors.

     5.04. Treasurer and Secretary. The Treasurer and Secretary each will perform all such duties normally associated with
his or her office (including, in the case of the Secretary, the giving of notice and the preparation and retention of minutes of
corporate proceedings and the custody of corporate records and the seal of the Company) as are not assigned to a Vice
President of the Company, along with such other duties as may be designated by the Board or be assigned or delegated to
them by their respective superior officers. The Board may appoint one or more Assistant Treasurers or Assistant Secretaries,
each of whom (in the order designated by the Board or their respective superior officers) will be vested with all of the powers
and charged with all of the duties of the Treasurer or the Secretary (as the case may be) in the event of his or her absence or
disability.
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     5.05. Specific Powers. Except as may otherwise be specifically provided in a resolution of the Board of Directors, any of
the officers referred to in this Part V will be a proper officer to authenticate records of the Company and to sign on behalf of
the Company any deed, bill of sale, assignment, option, mortgage, pledge, note, bond, debenture, evidence of indebtedness,
application, consent (to service of process or otherwise), agreement, indenture or other instrument of importance to the
Company. Any such officer may represent the Company at any meeting of the shareholders or members of any corporation,
association, partnership, joint venture or other entity in which this Company then has an interest, and may vote such interest
in person or by proxy appointed by him or her, provided that the Board of Directors may from time to time confer the
foregoing authority upon any other person or persons.

VI. RESIGNATIONS AND VACANCIES

     6.01. Resignations. Any director, committee member or officer may resign from his or her office at any time by written
notice as specified in accordance with Arizona Revised Statutes Sections 10-807 and 10-843. The acceptance of a resignation
will not be required to make it effective.

     6.02. Vacancies. If the office of any director, committee member or officer becomes vacant by reason of his or her death,
resignation, disqualification, removal or otherwise, the Board of Directors may choose a successor to hold office for the
unexpired term.

VII. INDEMNIFICATION AND RATIFICATION

     7.01. Indemnification. In order to induce qualified persons to serve the Company (and any other corporation, joint
venture, partnership, trust or other enterprise at the request of the Company) as directors and officers, the Company shall
indemnify any and all of its directors and officers, or former directors and officers to the fullest extent permitted by applicable
law as it presently exists or may hereafter be amended.

     7.02. Ratification; Special Committee. Any transaction involving the Company, any of its subsidiary corporations or any
of its directors, officers, employees or agents which at any time is questioned in any manner or context (including a
shareholders derivative suit), on the ground of lack of authority, conflict of interest, misleading or omitted statement of fact or
law, nondisclosure, miscomputation, improper principles or practices of accounting, inadequate records, defective or irregular
execution or any similar ground, may be investigated and/or ratified (before or after judgment), or an election may be made
not to institute or pursue a claim or legal proceedings on account thereof or to accept or approve a negotiated settlement with
respect thereto (before or after the institution of legal proceedings), by the Board of Directors or by a special committee
thereof comprised of one or more disinterested directors (that is, a director or directors who did not participate in the
questioned transaction with actual knowledge of the questioned aspect or aspects thereof). Such a special committee may be
validly formed and fully empowered to act, in accordance with the purposes and duties assigned thereto, by resolution or
resolutions of the Board
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of Directors, notwithstanding (i) the inclusion of Board members who are not disinterested as aforesaid among those who
form a quorum at the meeting or meetings at which one or more members of such special committee are elected or appointed
to the Board or to such special committee or at which such committee is formed or empowered, or their inclusion among the
directors who vote upon or otherwise participate in taking any of the foregoing actions, or (ii) the taking of any of such
actions by the disinterested members of the Board (or a majority of such members) whose number is not sufficient to
constitute a quorum or a majority of the membership of the full Board. Any such special committee so comprised will, to the
full extent consistent with its purposes and duties as expressed in such resolution or resolutions, have all of the authority and
powers of the full Board and its Executive Committee (the same as though it were the full Board and/or its Executive
Committee in carrying out such purposes and duties) and will function in accordance with Section 3.08 above. No other
provisions of these Bylaws which may at any time appear to conflict with any provisions of this Section 7.02, and no defect
or irregularity in the formation, empowering or functioning of any such special committee, will serve to impede, impair or
bring into question any action taken or purported to be taken by such committee or the validity of any such action. Any
ratification of a transaction pursuant to this Section 7.02 will have the same force and effect as if the transaction has been
duly authorized originally. Any such ratification, and any election made pursuant to this Section 7.02 with respect to claims,
legal proceedings or settlements, will be binding upon the Company and its shareholders and will constitute a bar to any
claim or the execution of any judgment in respect of the transaction involved in such ratification or election.

VIII. SEAL

     8.01. Form Thereof. The seal of the Company will have inscribed thereon the name of the Company, the state and year of
its incorporation and the words “SEAL”.

IX. STOCK CERTIFICATES

     9.01. Form Thereof. Each certificate representing stock of the Company will be in such form conforming to law as may
from time to time be approved by the Board of Directors, and will bear the manual facsimile signatures and seal of the
Company as required or permitted by law.

     9.02. Ownership. The Company will be entitled to treat the registered owner of any share as the absolute owner thereof
and accordingly, will not be bound to recognize any beneficial, equitable or other claim to, or interest in, such share on the
part of any other person, whether or not it has notice thereof, except as may expressly be provided by Chapter 8 of Title 47,
Arizona Revised Statutes (or its successor), as at the time in effect, or other applicable law.

     9.03. Transfers. Transfer of stock will be made on the books of the Company only upon surrender of the certificate
therefor, duly endorsed by an appropriate person, with such assurance of the genuineness and effectiveness of the
endorsement as the Company may require, all as contemplated by Chapter 8 of Title 47, Arizona Revised
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Statutes (or its successor), as at the time in effect, and/or upon submission of any affidavit, other document or notice which
the Company considers necessary.

     9.04. Lost Certificates. In the event of the loss, theft or destruction of any certificate representing capital stock of this
Company, the Company may issue (or, in the case of any such stock as to which a transfer agent and/or registrar have been
appointed, may direct such transfer agent and/or registrar to countersign, register and issue) a replacement certificate in lieu
of that alleged to be lost, stolen or destroyed, and cause the same to be delivered to the owner of the stock represented
thereby, provided that the owner shall have submitted such evidence showing the circumstances of the alleged loss, theft or
destruction, and his or her ownership of the certificate as the Company considers satisfactory, together with any other factors
which the Company considers pertinent, and further provided that an indemnity agreement and/or indemnity bond shall have
been provided in form and amount satisfactory to the Company and to its transfer agent and/or registrar, if applicable.

X. EMERGENCY BYLAWS

     10.01. Emergency Conditions. The emergency Bylaws provided in this Part X will be effective in the event of an
emergency as prescribed in Arizona Revised Statutes Section 10-207.D. To the extent not inconsistent with the provisions of
this Part X, these Bylaws will remain in effect during such emergency and upon its termination these emergency Bylaws will
cease to be operative.

     10.02. Board Meetings. During any such emergency, a meeting of the Board of Directors or any of its committees may be
called by any officer or director of the Company. Notice of the time and place of the meeting will be given by the person
calling the same to those of the directors whom it may be feasible to reach by any available means of communication. Such
notice will be given so much in advance of the meeting as circumstances permit in the judgment of the person calling the
same. At any Board or committee meeting held during any such emergency, a quorum will consist of a majority of those who
could reasonably be expected to attend the meeting if they were willing to do so, but in no event more than a majority of
those to whom notice of such meeting is required to have been given as above provided.

     10.03. Certain Actions. The Board of Directors, either before or during any such emergency, may provide and from time
to time modify lines of succession in the event that during such an emergency any or all officers, appointees, employees or
agents of the Company are for any reason rendered incapable of discharging their duties. The Board, either before or during
any such emergency, may, effective in the emergency, change the head office or designate several alternative head offices of
the Company, or authorize the officers to do so.

     10.04. Liability. No director, officer, appointee, employee or agent acting in accordance with these emergency Bylaws
will be liable except for willful misconduct.
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     10.05. Modifications. These emergency Bylaws will be subject to repeal or change by further action of the Board of
Directors, but no such repeal or change will modify the provisions of Section 10.04 with respect to action taken prior to the
time of such repeal or change. Any amendment of these emergency Bylaws may make any further or different provisions that
may be practical and necessary for the circumstances of the emergency.

XI. DIVIDENDS

     11.01. Declaration. Subject to such restrictions or requirements as may be imposed by law or the Company’s Articles or
as may otherwise be binding upon the Company, the Board of Directors may from time to time declare dividends on stock of
the Company outstanding on the dates of record fixed by the Board, to be paid in cash, in property or in shares of the
Company’s stock on or as of such payment or distribution dates as the Board may prescribe.

XII. AMENDMENTS

     12.01. Procedure. These Bylaws may be amended, supplemented, repealed or temporarily or permanently suspended, in
whole or in part, or new bylaws may be adopted, at any duly constituted meeting of the Board of Directors, the notice of
which meeting either includes mention of the proposed action relative to the Bylaws or is waived as provided in Section 3.04
above. If, however, the chairman of any such meeting or a majority of directors in attendance thereat in good faith determines
that any such action has arisen as a matter of necessity at the meeting and is otherwise proper, no notice of such action will be
required.

     12.02. Amendment of Bylaws. These Bylaws may be altered, amended, supplemented, repealed, or temporarily or
permanently suspended, in whole or in part, or replacement Bylaw provisions adopted by: (i) the affirmative vote of a
majority of the directors then in office; or (ii) the affirmative vote of a majority of the votes cast on such matter(s) at a
meeting of shareholders.
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DEFERRED COMPENSATION PLAN OF 2005 FOR EMPLOYEES OF

PINNACLE WEST CAPITAL CORPORATION AND AFFILIATES

          Effective January 1, 1992, Pinnacle West Capital Corporation, an Arizona corporation (the “Company”), established
the Pinnacle West Capital Corporation, Arizona Public Service Company, SunCor Development Company and El Dorado
Investment Company Deferred Compensation Plan (the “Prior Plan”). Effective December 31, 2004, the Company restated
the Prior Plan in its entirety to incorporate all prior amendments to the Prior Plan as in effect on October 3, 2004, and to cease
future deferrals thereunder after December 31, 2004. By this instrument, effective January 1, 2005, the Company intends to
establish a new deferred compensation plan that is substantially similar to the Prior Plan, except to the extent required by
Section 409A of the Internal Revenue Code of 1986, as amended, and is known as the Deferred Compensation Plan of 2005
for Employees of Pinnacle West Capital Corporation and Affiliates (“Plan”) for the purpose of providing specified benefits to
a select group of management, highly compensated employees and Directors who contribute materially to the continued
growth, development and future business success of the Company, Arizona Public Service Company, SunCor Development
Company, El Dorado Investment Company, and their subsidiaries. The Plan applies to deferred compensation which was
either earned or first became vested after December 31, 2004, applying the rules set forth in Treasury Regulation Section
1.409A-6. As a result, this Plan applies to any interest credits above the Crediting Rate with respect to the December 31, 2004
Account Balance of any Participant who had less than five years of Plan Participation as of December 31, 2004. Otherwise,
this Plan shall not apply to an individual’s December 31, 2004 Account Balance and any interest credited to such Account
Balance.

ARTICLE 1
Definitions

          For purposes hereof, unless otherwise clearly apparent from the context, the following phrases or terms shall have the
following indicated meanings:

1.1  “Account Balance” shall mean the sum of (i) the Deferral Amount, plus (ii) interest credited in accordance with all the
applicable interest crediting provisions of the Plan, reduced by all Short-Term Payouts, if made. This account shall be a
bookkeeping entry only and shall be utilized solely as a device for the measurement and determination of the amounts to
be paid to the Participant pursuant to this Plan.

 

1.2  “Annual Deferral” shall mean that portion of a Participant’s Base Annual Salary, Restricted Stock Units (but only if
deferral of Restricted Stock Units is permitted by the Company), Year-End Bonus and/or Directors Fees that a
Participant elects to have and is deferred, in accordance with Article 3, for any one Plan Year. In the event of Disability,
death or a Separation from Service prior to the end of a Plan Year and prior to 2008, such year’s Annual Deferral shall
be the actual amount withheld prior to such event.

 

1.3  “Base Annual Salary” shall mean the annual compensation, excluding bonuses, commissions, overtime, incentive
payments, non-monetary awards, Directors Fees and other fees paid to a Participant for employment services rendered to
any Employer, before reduction for compensation deferred pursuant to all qualified, non-qualified and Code Section 125
compensation plans of any Employer.
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1.4  “Beneficiary” shall mean one or more persons, trusts, estates or other entities, designated in accordance with Article 7,
that are entitled to receive benefits under this Plan upon the death of a Participant.

 

1.5  “Beneficiary Designation Form’’ shall mean the form established from time to time by the Committee that a Participant
completes, signs and returns to the Company to designate one or more Beneficiaries.

 

1.6  “Board” shall mean the Board of Directors of the Company.
 

1.7  “Bonus Rate” for a Plan Year shall mean an interest rate determined for each Plan Year by the Committee, in its sole
discretion, which rate shall be determined on or before the first business day of the month that precedes the beginning
of the Plan Year for which the rate applies.

 

1.8  “Change of Control” shall have the meaning set forth in the Key Executive Employment and Severance Agreement
issued to certain employees of the Company.

 

1.9  “Claimant” shall have the meaning set forth in Section 12.1.
 

1.10 “Code” shall mean the Internal Revenue Code of 1986, as amended.
 

1.11 “Committee” shall mean the administrative committee appointed to manage and administer the Plan in accordance with
its provisions pursuant to Article 10.

 

1.12 “Company” shall mean Pinnacle West Capital Corporation, an Arizona corporation.
 

1.13 “Crediting Rate” for a Plan Year shall mean a rate of interest equal to the ten-year U.S. Treasury Note rate as published
on the last business day of the first week of October preceding a Plan Year.

 

1.14 “Deferral” shall mean the sum of all of a Participant’s Annual Deferrals.
 

1.15 “Director” shall mean any member of the board of directors of an Employer.
 

1.16 “Directors Fees” shall mean the annual fees paid by an Employer, including retainer fees and meetings fees, as
compensation for serving on a board of directors of an Employer.

 

1.17 “Disability” shall mean (i) in the case of a Participant who is an employee of an Employer, a period of disability during
which a Participant qualifies for benefits under the Participant’s Employer’s long-term disability plan, or (ii) in the case
of a Participant who is a Director, a period of disability during which the Participant would have qualified for benefits
under such a plan, as determined in the sole discretion of the Committee, had the Participant been an employee of an
Employer.

 

1.18 “Disability Benefit” shall mean the benefit set forth in Article 6.
 

1.19 “Effective Date” shall mean January 1, 2005.
 

1.20 “Election Form” shall mean the form established from time to time by the Committee that a Participant completes, signs
and returns to the Company to make an election under the Plan.
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1.21 “Employer” shall mean the Company, Arizona Public Service Company, an Arizona corporation, SunCor Development
Company, an Arizona corporation, El Dorado Investment Company, an Arizona corporation, and/or any subsidiaries of
such corporations that have been selected by the Board to participate in the Plan.

 

1.22 “Participant” shall mean any employee or Director of an Employer (i) who is selected to participate in the Plan, (ii) who
elects to participate in the Plan, and (iii) who signs an Election Form and a Beneficiary Designation Form.

 

1.23 “Plan” shall mean the Deferred Compensation Plan of 2005 for Employees of Pinnacle West Capital Corporation and
Affiliates, which shall be evidenced by this instrument, as amended from time to time.

 

1.24 “Plan Year” shall begin on January 1 of each year and continue through December 31.
 

1.25 “Preferred Rate” for a Plan Year shall mean the Crediting Rate plus the Bonus Rate for such Plan Year.
 

1.26 “Restricted Stock Units” shall have the meaning assigned to that term under the Pinnacle West Capital Corporation
2007 Long-Term Incentive Plan.

 

1.27 “Retirement” and “Retires” shall mean, with respect to an employee, Separation from Service for any reason other than
a leave of absence, death or Disability on or after the earlier of the attainment of (a) age sixty-five (65) with five
(5) Years of Service or (b) age fifty-five (55) with ten (10) Years of Service; and shall mean, with respect to a Director
who is not an employee, Separation from Service with all Employers on or after the earlier of the attainment of (x) age
sixty-five (65) with five (5) Years of Service as a Director or (y) age fifty-five (55) with ten (10) Years of Service as a
Director. If a Participant is both an employee and a Director, Retirement shall occur when he or she Retires as an
employee.

 

1.28 “Separation from Service” or “Separates from Service” shall mean the ceasing of employment by an employee with all
Employers or ceasing service as a Director of all Employers, voluntarily or involuntarily for any reason other than
death. If a Participant is both an employee and a Director, a Separation from Service shall occur when he or she
terminates employment as an employee, and the Participant shall become an inactive Participant (as defined in the last
sentence of Section 2.4) at such point in time. Except as provided in the preceding sentence and the resolution of the
Board defining such term, “Separation from Service” and “Separates from Service” shall be determined in accordance
with the default rules set forth in the regulations issued under Code Section 409A.

 

1.29 “Short-Term Payout” shall mean the payout set forth in Section 4.1.
 

1.30 “Specified Employee” shall have the meaning set forth in Section 409A of the Code, the regulations issued thereunder,
and the resolution issued by the Board defining such term.

 

1.31 “Termination Benefit” shall mean the benefit set forth in Article 5.
 

1.32 “Unforeseeable Financial Emergency” shall mean a severe financial hardship to the Participant resulting from (i) an
illness or accident of the Participant, the Participant’s Beneficiary, or the Participant’s spouse or dependent (as defined
in Code Section 152(a)), (ii) loss of the Participant’s property due to casualty or (iii) other similar extraordinary and
unforeseeable
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  circumstances arising as a result of events beyond the control of the Participant, all as determined in the sole discretion
of the Committee.

 

1.33 “Year-End Bonus” shall mean compensation paid to a Participant who is an employee as an annual bonus under any
Employer’s regular annual bonus and incentive plans. Special bonuses, nuclear-specific bonuses, estimated bonuses
paid by SunCor Development Company, large asset bonus plan payments, and incentive payments made to a Participant
shall not constitute “Year-End Bonuses.”

 

1.34 “Years of Plan Participation” shall mean the total number of full Plan Years a Participant has been a Participant in the
Plan and has either (i) made deferral elections or (ii) had an Account Balance. For purposes of a Participant’s first Plan
Year of participation only, any partial Plan Year of participation shall be treated as a full Plan Year. For purposes of a
Participant’s final Plan Year of participation only, a Participant shall be awarded a Year of Plan Participation if, and only
if, he or she has been credited with 1,000 hours of service in such Plan Year. A single Plan Year of Plan participation
described above shall be referred to as a “Year of Plan Participation.”

 

1.35 “Years of Service” shall mean the total number of years of employment during which a Participant has been credited
with at least 1,000 hours of service in each of those years. For purposes of this definition only, (i) Participants who are
employees shall be credited with ten (10) hours of service for each working day during which they are employed by the
Employer and Participants who are Directors shall be credited with ten (10) hours of service for each day (other than
weekend days) during which they serve as a Director, provided that no Participant shall be credited with more than
1,000 hours of service in any one year of employment, and (ii) a year of employment shall be a 365 day period (or
366 day period in the case of a leap year) that, for the first year of employment, commences on the employee’s date of
hiring or the date the Director begins his or her service as a Director and that, for any subsequent year, commences on
an anniversary of that date.

ARTICLE 2
Selection, Enrollment, Eligibility

2.1  Eligibility. Participation in the Plan shall be limited to a select group of management, highly compensated employees
and Directors of the Employers. All officers and members of the Senior Management Group may participate in the Plan,
excluding presidents of subsidiaries of SunCor Development Company.

 

2.2  Enrollment Requirements. As a condition to participation, each selected employee or Director shall complete, execute
and return to the Company an Election Form and a Beneficiary Designation Form. To the extent permitted by the
Committee, a selected employee or Director may enroll in the Plan and make elections by electronic means. In addition,
the Committee, in its sole discretion, may establish from time to time such other enrollment requirements as it
determines in its sole discretion are necessary.

 

2.3  Eligibility; Commencement of Participation. When an employee or Director first becomes eligible to participate in the
Plan, that employee or Director may commence participation in the Plan at any time within 30 days after his or her
initial qualification for eligibility. When a Participant has ceased being eligible to participate in the Plan (other than by
the accrual of earnings), and subsequently becomes eligible to participate in the Plan again more than 24 months after
first not being eligible to participate in the Plan, the Participant will be treated as a new Participant and will be allowed
to recommence participation in the Plan at any time within
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  30 days after his or her requalification for eligibility. If an employee or Director fails to submit an Election Form to the
Company within 30 days after his or her initial qualification or requalification for eligibility, that employee or Director
shall not be eligible to submit an Election Form until the election period effective the following January 1.

 

2.4  Loss of Eligibility to Participate. If the status of a Participant changes, without a Separation from Service, so that he or
she is no longer an employee eligible to participate pursuant to Section 2.1, he or she shall become an inactive
Participant as of the last day of the Plan Year in which such change of status occurred. Inactive Participants shall
continue to participate in the Plan for all purposes other than for purposes of making deferrals under Section 3.1 and 3.2.

ARTICLE 3
Deferral Commitments/Interest Crediting

3.1  Deferral. Subject to Section 3.2 below, a Participant may defer eligible compensation for each Plan Year starting with
his or her commencement of participation in the Plan and ending immediately prior to his or her death or Separation
from Service.

 

3.2  Maximum Deferral. Subject to Section 3.3, for each Plan Year, a Participant may defer up to fifty percent (50%) of his
or her Base Annual Salary, up to one hundred percent (100%) of his or her Year-End Bonus, up to 100% of his or her
Restricted Stock Units (if the Company allows deferrals of Restricted Stock Units), and/or up to one hundred percent
(100%) of his or her Directors Fees.

 

3.3  Election to Defer; Effect of Election Form. In connection with a Participant’s initial commencement (or in certain cases
described in Section 2.3, recommencement) of participation in the Plan, the Participant may file an Election Form within
30 days after becoming eligible to participate. If this initial Election Form is filed after the beginning of the calendar
year to which the Election Form relates, the Participant may elect only to defer his or her Base Annual Salary for pay
periods commencing after the filing of his or her Election Form. For each succeeding Plan Year, a Participant may elect
to defer from his or her Base Annual Salary, Year-End Bonus and/or Directors Fees (and Restricted Stock Units to the
extent permitted by the Company) an Annual Deferral by delivering to the Company a completed Election Form before
the January 1 of the calendar year in which the Participant earns the compensation he or she is deferring, which election
and form shall be irrevocable during the Plan Year except as provided in Section 4.2. Notwithstanding the foregoing,
with respect to Restricted Stock Units, the Committee may permit a Participant to file an Election Form on or before the
thirtieth day after the Participant obtains the right to the Restricted Stock Units, provided that the Election Form is filed
at least twelve months in advance of the earliest date at which the forfeiture condition with respect to the Restricted
Stock Units could lapse. If no Election Form is delivered and accepted for a Plan Year, no Annual Deferral will be
withheld for that Plan Year. Any such Election Form shall designate the time and form of payment of the compensation
deferred. With respect to any interest credits above the Crediting Rate with respect to the December 31, 2004 Account
Balance of any Participant who had less than five years of Plan Participation as of December 31, 2004, the election of
the form and time of payment made by such Participant with respect to the calendar year in which the Participant first
earns five years of Plan Participation shall govern the form and time of payment of such interest credits. Except as
provided in Section 3.6, such time and form of payment may not be changed, although a Participant may elect a different
time and form of payment with respect to the Annual Deferral for each separate Plan Year.

5



 

3.4  Withholding of Deferral Amounts. For each Plan Year, the Base Annual Salary portion of the Annual Deferral shall be
withheld periodically from the Participant’s Base Annual Salary. The Year-End Bonus, Restricted Stock Unit, and/or
Directors Fees portion of the Annual Deferral shall be withheld at the time the Year-End Bonus and/or Director Fees
and/or compensation attributable to Restricted Stock Units are or would otherwise be paid to the Participant.

 

3.5  Interest Crediting Prior to Distribution. Prior to any distribution of benefits under Article 5, interest shall be credited in
accordance with rules established by the Company. The rate of interest for crediting shall be the Preferred Rate;
provided, however in the case of a Participant who Separates from Service (other than at Retirement) more than six
months before any Change of Control and with less than five years of Plan Participation, the Crediting Rate shall be
used with respect to his or her Termination Benefit. If a Short-Term Payout is made, for purposes of crediting interest,
the Account Balance shall be reduced as of the first day of the Plan Year in which the Short-Term Payout is made.

 

3.6  Change in Time and Form of Payment. A Participant may change an election as to time and form of payment with
respect to Short-Term Payouts or Termination Benefits if such an Election Form is filed in accordance with rules
established by the Committee no later than December 31, 2008. Any such election must not defer benefits which would
otherwise be payable in the calendar year of election to a later calendar year or accelerate benefits which would be
payable in a later calendar year into the calendar year of election. On and after January 1, 2009, a Participant may
change an election as to time and form of payment with respect to Termination Benefits under the Plan if an Election
Form is filed in accordance with rules established by the Committee, provided (a) such election must not take effect
until at least 12 months after the date on which the Election Form is properly filed, (b) the first payment with respect to
which such election is made must be deferred for a period of not less than 5 years from the date such payment would
otherwise have been made, and (c) any election related to a payment that was otherwise to be made at a specified time
may not be made less than 12 months prior to the date of the first scheduled payment. For purposes of the preceding
sentence, a series of installment payments shall be considered a single payment. Subject to the foregoing, the Election
Form most recently filed with the Company for each calendar year shall govern the payout of all Termination Benefits
for such calendar year.

 

3.7  Installment Distribution. In the event a benefit is paid in installments, installment payment amounts shall be determined
in the following manner:

 (a)  Interest Rate. The interest rate to be used to calculate installment payment amounts shall be a fixed interest rate that
is determined by averaging the Preferred Rates for the Plan Year in which a Participant becomes eligible to receive
a benefit and the four (4) preceding Plan Years. If a Participant who Separates from Service other than on account
of Retirement has completed fewer than five (5) Years of Plan Participation, this average shall be determined using
the Crediting Rates for the Plan Years during which the Participant participated in the Plan; provided, however, in
the event that installment payment amounts commence on or after the date which is six months before a Change of
Control, the interest rate to be used to calculate installment payment amounts shall be a fixed interest rate that is
determined by averaging the Preferred Rates for the relevant Plan Years in which the Participant participated in the
Plan.

 

 (b)  Installment Payments. For purposes of calculating installment payment amounts, each annual installment payment,
starting with the first payment, which for this purpose is deemed to be paid as of the date that the Participant
becomes eligible to receive a benefit under this Plan without respect to any six-month delay in benefit
commencement for a
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   Specified Employee (the “Eligibility Date”), and continuing thereafter for each additional year that starts on the
anniversary of the Eligibility Date until the Participant’s Account Balance is paid in full, shall be deemed to have
been paid prior to the crediting of interest for that year. (The result of this is that interest crediting shall be made
after taking into account the annual installment payment for that year.)

 

 (c)  Amortization. Based on the interest rate determined in accordance with Section 3.7(b) above, the Participant’s
Account Balance shall be amortized in equal installment payments over the term of the specified payment period.
The resulting number shall be the installment payment that is to be paid each year.

 

 (d)  Timing of Payments. The initial installment payment shall be made at the time set forth in Section 5.1(a).
Installment payments for subsequent years shall be made in January of such year, subject to the requirement that
payment of any installment amount following Separation from Service shall not be made prior to the date which is
six (6) months after the date of the Participant’s Separation from Service in the case of a Participant who is
determined to be a Specified Employee.

3.8  FICA Taxes. For each Plan Year in which an Annual Deferral is being withheld, the Participant’s Employer(s) shall
withhold from the Participant’s compensation that is not being deferred the Participant’s share of FICA taxes.
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ARTICLE 4
Short-Term Payout and Unforeseeable Financial Emergencies

4.1  Short-Term Payout. At the same time as each election to defer an Annual Deferral, a Participant may elect to receive a
future Short-Term Payout from the Plan with respect to that Annual Deferral. The Short-Term Payout shall be a lump
sum payment in an amount that is equal to the Annual Deferral plus interest credited at the Preferred Rate, and it shall be
paid in January of the Plan Year that is five (5) years after the first day of the Plan Year in which the Annual Deferral is
actually deferred; provided, however, that if the Participant Separates from Service or dies before the Plan Year in which
a Short-Term Payout is to be made, distribution will be made in accordance with Article 5 instead of this Section 4.1.
Except as provided in Section 3.6, such election shall be irrevocable.

 

4.2  Withdrawal Payout; Suspensions for Unforeseeable Financial Emergencies. If the Participant experiences an
Unforeseeable Financial Emergency, the Participant may petition the Committee to receive a partial or full payout from
the Plan. The payout shall not exceed the lesser of (i) the Participant’s Account Balance, calculated as if such Participant
were receiving a Termination Benefit, or (ii) the amount reasonably needed to satisfy the Unforeseeable Financial
Emergency plus amounts necessary to pay taxes reasonably anticipated as a result of the distribution, after taking into
account the extent to which such hardship is or may be relieved through reimbursement or compensation by insurance or
otherwise or by liquidation of the Participant’s assets (to the extent the liquidation of such assets would not itself cause
severe financial hardship) or by cessation of deferrals under this Plan. If the petition for a payout is approved, the payout
shall be made within sixty (60) days after the date of approval. In the event that the Participant takes an Unforeseeable
Financial Emergency withdrawal under this Plan, the Participant’s deferral election for the Plan Year shall immediately
terminate for the remainder of such Plan Year.

ARTICLE 5
Payment of Benefits

5.1  Payment of Termination Benefit.

 (a)  Lump Sum or Installments. A Participant may elect to receive his or her Termination Benefit in a lump sum or in
equal annual payments over a period of five (5), ten (l0) or fifteen (15) years (the latter determined in accordance
with Section 3.7 above) by so electing on an Election Form. If a Participant elects a lump sum payment, he or she
shall specify whether the lump sum will be paid within 30 days following (i) his or her Separation from Service or,
if later, (ii) his or her attainment of age fifty-five (55) following Separation from Service. If the Participant elects
installment payments, they will begin within 30 days after the Participant’s 55th birthday (or his or her Separation
from Service, if the Participant is over age fifty-five (55) upon his or her Separation from Service). The Participant
may change his or her election to an allowable alternative payout date or period by submitting a new Election Form
to the Company in accordance with Section 3.6. Failure to make an election will result in the benefits being paid in
a lump sum within 30 days after the Participant’s Separation from Service. Any election under this Section 5.1 shall
be irrevocable, except to the extent provided in Section 3.6. Notwithstanding the foregoing, payment of the
Termination Benefit shall not be made or commence prior to the date which is six (6) months after the date of a
Participant’s
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   Separation from Service in the case of a Participant who is determined to be a Specified Employee.
 

 (b)  Automatic Distribution of Termination Benefits. Notwithstanding any provision of this Section 5.2 to the contrary,
if, upon a Participant’s Separation from Service, his or her Account Balance, as determined pursuant to Section 5.1,
when added to his or her Retirement Account Balance Benefit under the Pinnacle West Capital Corporation
Supplemental Excess Benefit Retirement Plan of 2005, does not exceed the amount specified in Code Section
402(g) for the calendar year in which such Separation from Service occurs, the Participant’s Termination Benefit
shall be distributed in a lump sum within thirty (30) days following his or her Separation from Service.
Notwithstanding the foregoing, payment of the Termination Benefit shall not be made prior to the date which is six
(6) months after the date of a Participant’s Separation from Service in the case of a Participant who is determined to
be a Specified Employee.

5.2  Death Prior to Pay Out.

 (a)  Death Prior to Commencement of Payments. If a Participant dies prior to the payout date that he or she elected for
his or her Termination Benefit, his or her Termination Benefit shall be paid to the Participant’s Beneficiary in the
survivor form elected by the Participant (lump sum or installments over five, ten, or fifteen years) commencing in
the January immediately after the Participant’s death.

 

 (b)  Death After Commencement. If a Participant dies after the commencement of the payment of his or her
Termination Benefit, but before the Termination Benefit is paid in full, the Participant’s unpaid Termination Benefit
payments shall continue and shall be paid to the Participant’s Beneficiary over the remaining number of years and
in the same amounts as that benefit would have been paid to the Participant had the Participant survived.

ARTICLE 6
Disability Credit

6.1  Disability Credit.

 (a)  Eligibility. By participating in the Plan, all Participants are eligible for this credit.
 

 (b)  Credit for Plan Year of Disability. A Participant who is determined to be suffering from a Disability, and who is not
receiving Base Annual Salary, Year-End Bonus and/or Directors Fees, shall be credited with an amount equal to
that portion of the Annual Deferral commitment that would otherwise have been withheld from the Participant’s
Base Annual Salary, Year-End Bonus and/or Directors Fees for the Plan Year during which the Participant first
suffers Disability, unless the Disability ceases in the Plan Year that it commences, in which case the crediting shall
apply only for the period of Disability.

ARTICLE 7
Beneficiary Designation
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7.1  Beneficiary. Each Participant shall have the right, at any time, to designate his or her Beneficiary (both primary as well
as contingent) to receive any benefits payable under the Plan to a Beneficiary upon the death of a Participant.

 

7.2  Beneficiary Designation and Change; Spousal Consent. A Participant shall designate his or her Beneficiary by
completing and signing the Beneficiary Designation Form, and returning it to the Company or its designated agent. A
Participant shall have the right to change a Beneficiary by completing, signing and otherwise complying with the terms
of the Beneficiary Designation Form and the Committee’s rules and procedures, as in effect from time to time. If the
Participant names, with respect to more than fifty percent (50%) of his or her benefit under this Plan, someone other
than his or her spouse as a Beneficiary, a spousal consent, in the form designated by the Committee, must be signed by
that Participant’s spouse and returned to the Company. Upon submission to the Company of a new Beneficiary
Designation Form, all Beneficiary designations previously filed shall be cancelled. The Committee shall be entitled to
rely on the last Beneficiary Designation Form filed by the Participant prior to his or her death.

 

7.3  Acknowledgment. No designation or change in designation of a Beneficiary shall be effective until received by the
Company or its designated agent.

 

7.4  No Beneficiary Designation. If a Participant fails to designate a Beneficiary as provided in Sections 7.1, 7.2 and 7.3
above, or if all designated Beneficiaries predecease the Participant or die prior to complete distribution of the
Participant’s benefits, then the Participant’s designated Beneficiary shall be deemed to be his or her surviving spouse
with respect to any undistributed benefits. If the Participant has no surviving spouse, the benefits remaining under the
Plan to be paid to a Beneficiary shall be payable to the executor or personal representative of the Participant’s estate.

 

7.5  Doubt as to Beneficiary. If the Committee has any doubt as to the proper Beneficiary to receive payments pursuant to
this Plan, the Committee shall have the right, exercisable in its discretion, to cause the Participant’s Employer to
withhold such payments until this matter is resolved to the Committee’s satisfaction.

 

7.6  Discharge of Obligations. The payment of benefits under the Plan to a Beneficiary shall fully and completely discharge
all Employers and the Committee from all further obligations under this Plan with respect to the Participant.

ARTICLE 8
Leave of Absence

8.1  Paid Leave of Absence. If a Participant is authorized by the Participant’s Employer for any reason to take a paid leave of
absence from the employment of the Employer, the Participant shall continue to be considered employed by the
Employer and the Annual Deferral shall continue to be withheld during such paid leave of absence in accordance with
Section 3.3.

 

8.2  Unpaid Leave of Absence. If a Participant is authorized by the Participant’s Employer for any reason to take an unpaid
leave of absence from the employment of the Employer, the Participant shall continue to be considered employed by the
Employer and the Participant shall be excused from making deferrals until the earlier of the date the leave of absence
expires or the Participant returns to a paid employment status. Upon such expiration or return, deferrals shall resume for
the remaining portion of the Plan Year in which the expiration or return occurs, based on the deferral election, if any,
made for that Plan Year prior to the leave of absence.
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8.3  Definition of Leave of Absence. Whether a Participant is on a leave of absence shall be determined in accordance with
the default rules under the regulations issued pursuant to Section 409A of the Code.

ARTICLE 9
Termination, Amendment or Modification

9.1  Termination. Subject to the requirements of Code Section 409A, any Employer reserves the right to terminate the Plan at
any time with respect to Participants whose services are retained by that Employer. Upon the termination of the Plan in
accordance with the requirements of Section 409A of the Code, a Participant’s Account Balance shall be paid out in
accordance with the regulations issued under Section 409A of the Code. The termination of the Plan shall not adversely
affect any Participant or Beneficiary who has become entitled to the payment of any benefits under the Plan as of the
date of termination.

 

9.2  Amendment. The Company may, at any time, amend or modify the Plan in whole or in part with respect to any
Employer or all Employers, provided, however, that no amendment or modification shall be effective to the extent it
would cause an amount to become taxable or be subject to additional taxes on account of such amendment under Code
Section 409A or the regulations or other guidance issued thereunder.

ARTICLE 10
Administration

10.1 Committee Duties. This Plan shall be administered by a Committee, which shall consist of persons approved by the
Board. Members of the Committee may be Participants under this Plan. The Committee shall also have the discretion
and authority to make, amend, interpret, and enforce all appropriate rules and regulations for the administration of this
Plan and decide or resolve any and all questions including interpretations of this Plan, as may arise in connection with
the Plan.

 

10.2 Agents. In the administration of this Plan, the Committee may, from time to time, employ agents and delegate to them
such administrative duties as it sees fit and may from time to time consult with counsel who may be counsel to any
Employer.

 

10.3 Binding Effect of Decisions. The decision or action of the Committee with respect to any question arising out of or in
connection with the administration, interpretation and application of the Plan and the rules and regulations promulgated
hereunder shall be final and conclusive and binding upon all persons having any interest in the Plan.

 

10.4 Indemnity of Committee. All Employers shall indemnify and hold harmless the members of the Committee against any
and all claims, losses, damages, expenses or liabilities arising from any action or failure to act with respect to this Plan,
except in the case of willful misconduct by the Committee or any of its members.

 

10.5 Employer Information. To enable the Committee to perform its functions, each Employer shall supply full and timely
information to the Committee on all matters relating to the compensation of its Participants, the date and circumstances
of the Retirement, Disability, death or Separation from Service of its Participants, and such other pertinent information
as the Committee may reasonably require.
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ARTICLE 11
Other Benefits and Agreements

11.1 Coordination with Other Benefits. Except as provided in this Section, the benefits provided for a Participant and
Participant’s Beneficiary under the Plan are in addition to any other benefits available to such Participant under any
other plan or program for employees or directors of the Participant’s Employer. The Plan shall supplement and shall not
supersede, modify or amend any other such plan or program except as may otherwise be expressly provided.

ARTICLE 12
Claims Procedures

12.1 Claims. Any Participant, Beneficiary or any authorized representative acting on behalf of the Participant or Beneficiary
(“Claimant”) claiming benefits, eligibility, participation or any other right or interest under this Plan may file a written
claim setting forth the basis of the claim under the procedures set forth in the Pinnacle West Capital Corporation
Savings Plan.

ARTICLE 13
Miscellaneous

13.1 Unsecured General Creditor. Amounts payable to a Participant or his or her Beneficiary under this Plan shall be paid
from the general assets of an Employer. Participants and their Beneficiaries, heirs, successors and assigns shall have no
legal or equitable rights, interest or claims in any property or assets of an Employer. Any and all of an Employer’s
assets shall be, and remain, the general, unpledged, unrestricted assets of the Employer. An Employer’s obligation
under the Plan shall be merely that of an unfunded and unsecured promise to pay money in the future and Participants
and their Beneficiaries shall be unsecured creditors of the Participant’s Employer.

 

13.2 Employer’s Liability. An Employer’s liability for the payment of benefits shall be defined only by the Plan. An
Employer shall have no obligation to a Participant under the Plan except as expressly provided in the Plan.

 

13.3 Nonassignability. Neither a Participant nor any other person shall have any right to commute, sell, assign, transfer,
pledge, anticipate, mortgage or otherwise encumber, transfer, hypothecate or convey in advance of actual receipt, the
amounts, if any, payable hereunder, or any part thereof, and all rights to such amounts are expressly declared to be
unassignable and non-transferable, except that the foregoing shall not apply to any family support obligations set forth
in a court order which is determined by the Committee to be a qualified domestic relations order as defined in Code
Section 414(p). No part of the amounts payable shall, prior to actual payment, be subject to seizure or sequestration for
the payment of any debts, judgments, alimony or separate maintenance owed by a Participant or any other person, nor
be transferable by operation of law in the event of a Participant’s or any other person’s bankruptcy or insolvency.

 

13.4 Not a Contract of Employment. The terms and conditions of this Plan shall not be deemed to constitute a contract of
employment between any Employer and the Participant. Such employment is hereby acknowledged to be an “at will”
employment relationship that can be terminated at any time for any reason, with or without cause, unless expressly
provided in a written employment agreement. Nothing in this Plan shall be deemed to give a Participant the right to be
retained in the service of any Employer or to be retained as a Director, or to interfere with the right of any Employer to
discipline or discharge the Participant at any time.
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13.5  Furnishing Information. A Participant will cooperate with the Committee by furnishing any and all information
requested by the Committee and take such other actions as may be requested in order to facilitate the administration of
the Plan and the payments of benefits hereunder, including but not limited to taking such physical examinations as the
Committee may deem necessary.

 

13.6  Terms. Whenever any words are used herein in the singular or in the plural, they shall be construed as though they
were used in the plural or the singular, as the case may be, in all cases where they would so apply.

 

13.7  Captions. The captions of the articles, sections and paragraphs of this Plan are for convenience only and shall not
control or affect the meaning or construction of any of its provisions.

 

13.8  Governing Law. The provisions of this Plan shall be construed and interpreted according to the laws of the State of
Arizona to the extent not preempted by Federal law.

 

13.9  Validity. In case any provision of this Plan shall be illegal or invalid for any reason, said illegality or invalidity shall
not affect the remaining parts hereof, but this Plan shall be construed and enforced as if such illegal and invalid
provision had never been inserted herein.

 

13.10 Notice. Any notice or filing required or permitted to be given to the Committee under this Plan shall be sufficient if in
writing and hand-delivered, or sent by registered or certified mail, to the addresses indicated below:

 

  If a Participant’s Employer is Pinnacle West Capital Corporation or one of its subsidiaries, then to:
 

  Pinnacle West Capital Corporation
400 North 5th Street
P.O. Box 53999
Phoenix, Arizona 85072-3999
Attn: Manager of Benefit Services
Station 8460

 

  Such notice shall be deemed given as of the date of delivery or, if delivery is made by mail, as of the date shown on
the postmark on the receipt for registration or certification.

 

  Any notice or filing required or permitted to be given to a Participant under this Plan shall be sufficient if in writing
and hand-delivered, or sent by mail, to the last known address of the Participant.

 

13.11 Successors. The provisions of this Plan shall bind and inure to the benefit of the Participant’s Employer and its
successors and assigns and the Participant, the Participant’s Beneficiaries, and their permitted successors and assigns.

 

13.12 Spouse’s Interest. The interest in the benefits hereunder of a spouse of a Participant who has predeceased the
Participant shall automatically pass to the Participant and shall not be transferable by such spouse in any manner,
including but not limited to such spouse’s will, nor shall such interest pass under the laws of intestate succession.

 

13.13 Incompetent. If the Committee, in its discretion, determines that a benefit under this Plan is to be paid to a minor, a
person declared incompetent or to a person incapable of handling the
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  disposition of that person’s property, the Committee may direct payment of such benefit to the guardian, legal
representative or person having the care and custody of such minor, incompetent or incapable person. The Committee
may require proof of minority, incompetency, incapacity or guardianship, as it may deem appropriate prior to
distribution of the benefit. Any payment of a benefit shall be a payment for the account of the Participant and the
Participant’s Beneficiary, as the case may be, and shall be a complete discharge of any liability under the Plan for such
payment amount.

 

13.14 Commencement of Payments. In all cases in which amounts are payable within a fixed month (for example, the
January after a Participant Separates from Service), payment is deemed to be made within the fixed month if the
payment is made on the first day of such month or a later date within the same calendar year or, if later, by the
fifteenth day of the third calendar month following the first day of such fixed month (provided the Participant is not
permitted, directly or indirectly, to designate the taxable year of payment). In addition, a payment is treated as made
upon the date specified under the Plan if the payment is made no earlier than thirty (30) days before the first day of
such fixed month and the Participant is not permitted, directly or indirectly, to designate the taxable year of payment.

 

13.15 Interpretation of Plan Provisions. This Plan shall be interpreted in a manner consistent with the provisions of
Section 409A of the Code and the regulations thereunder.
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          IN WITNESS WHEREOF the Company has caused this Plan to be executed by its duly authorized officers this 19th
day of December 2008.
       
  PINNACLE WEST CAPITAL CORPORATION
       
  By: /s/ Barbara M. Gomez   
       

       Its: VP and Treasurer   
     
ATTEST:
     
By: /s/ Donna L. Thomas   
     

  Its: HR Services Director   
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PINNACLE WEST CAPITAL CORPORATION

SUPPLEMENTAL EXCESS BENEFIT RETIREMENT PLAN OF 2005

ARTICLE ONE — PREAMBLE

          Effective January 1, 1987, PINNACLE WEST CAPITAL CORPORATION (the “Company”) adopted the PINNACLE
WEST CAPITAL CORPORATION SUPPLEMENTAL EXCESS BENEFIT RETIREMENT PLAN (the “Prior Plan”) for the
purpose of paying retirement benefits to certain employees in excess of the benefits permitted to be paid under the Pinnacle
West Capital Corporation Retirement Plan (the “Retirement Plan”) by reason of Section 415 of the Internal Revenue Code
(the “Code”). The Prior Plan was thereafter amended several times to provide additional benefits, thereby changing the Prior
Plan from an “excess benefit plan” under the Employee Retirement Income Security Act of 1974, as amended (the “Act”), to
a “top hat” plan under the Act.

          Effective January 1, 1982, ARIZONA PUBLIC SERVICE COMPANY (“APS”) adopted the ARIZONA PUBLIC
SERVICE COMPANY SUPPLEMENTAL EXCESS BENEFIT RETIREMENT PLAN (the “APS Plan”) for the purpose of
paying retirement benefits to certain employees in excess of the benefits permitted to be paid under the Arizona Public
Service Company Employees’ Retirement Plan (the “APS Retirement Plan”) by reason of Section 415 of the Code. The APS
Plan was thereafter amended several times to provide additional benefits, thereby changing the APS Plan from an “excess
benefit plan” under the Act to a “top hat” plan under the Act.

          Effective January 1, 2000, the Company and APS amended and restated the Prior Plan and the APS Plan to merge the
APS Plan into the Prior Plan and to make other technical changes. The Prior Plan was amended several times thereafter.

          Effective January 1, 2003, the Company amended the Prior Plan to add a new benefit structure.
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          Effective December 31, 2004, the Company amended the Prior Plan to “grandfather” from the application of Code
Section 409A benefits with respect to only those participants who neither earned nor became vested in a supplemental excess
benefit after December 31, 2004. Only the benefits of such participants are provided under the terms of the Prior Plan.

          This Plan applies to the entire benefit of any participant who either earned or became vested in all or any portion of his
or her benefits on or after January 1, 2005.
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ARTICLE TWO

CONSTRUCTION

          Terms capitalized in this Plan shall have the meaning given in Article Two of the Retirement Plan, governing
definitions and construction, except where such terms are otherwise defined in this Plan. If any provision of this Plan is
determined to be invalid or unenforceable for any reason, the remaining provisions shall continue in full force and effect. All
of the provisions of this Plan shall be construed and enforced according to the laws of the State of Arizona, and shall be
administered according to the laws of such state, except as otherwise required by the Act, the Code or other applicable federal
law. It is the intention of the Company that the Plan, as adopted by the Company, shall constitute an “unfunded plan of
deferred compensation for a select group of management and highly compensated employees” within the meaning of
Sections 201(2) and 301(3) of the Act. Benefits under this Plan shall be paid from the Company’s general assets, and not
from any trust fund or other segregated fund, unless paid out of a rabbi trust established by the Company. The assets of any
such rabbi trust shall be subject to the claims of the general creditors of the Company. This Plan shall be construed in a
manner consistent with the Company’s intention.

ARTICLE THREE

ELIGIBILITY AND PARTICIPATION

          Employees of the Company or its Affiliates who are individually designated as Plan participants by the Human
Resources Committee of the Board of Directors of the Company (“Committee”), in its discretion, shall be eligible to
participate in the Plan, and such designated individuals shall be considered “Eligible Employees.”

          (a) Officers. Except as provided by the Committee, Eligible Employees who are officers of the Company or an Affiliate
which is a participating employer under the Retirement Plan shall be entitled to the benefits described in Section 4(a);
provided, however, that presidents and other officers of APS Energy Services and subsidiaries of SunCor are not eligible to
participate in the Plan and are
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therefore not considered officers for this purpose unless otherwise selected for participation by the Committee.

          (b) SMG Participants. Except as provided by the Committee, Eligible Employees of the Company or an Affiliate which
is a participating employer under the Retirement Plan who are not officers shall be entitled to the benefits described in
Section 4(b).

          (c) Commencement of Participation. An Eligible Employee shall commence participation in this Plan as of the first day
of the Plan Year following the date the Committee designates him or her as a participant. Such participation shall continue
until the date on which the participant is no longer designated as an Eligible Employee by the Committee.

          (d) Status Change. Notwithstanding the foregoing, if the status of a participant changes for reasons other than
separation from service with the Company or an Affiliate which is a participating employer under the Retirement Plan, so that
he or she no longer is eligible to participate in the Plan, his or her participation in the Plan shall cease but his or her benefit
under this Plan as of the date of his or her change of status shall not be canceled or distributed, but shall be determined upon
his or her separation from service with the Company or an Affiliate.

          (e) Rehires. In the event that a Participant terminates employment and is later rehired, he or she shall not be eligible to
participate in the Plan again unless such individual is again individually designated as a Plan participant by the Committee
following his or her rehire.

ARTICLE FOUR

BENEFITS

          A participant whose entire benefit was both earned and vested on December 31, 2004 (as determined under regulations
issued under Code Section 409A) shall receive such benefit under the Prior Plan. All other participants shall receive their
entire benefit under the terms outlined below.

          (a) Officer Benefits.

          (1) Group A Participants. Subject to ARTICLE SEVEN, a participant who is eligible under Section 3(a) and who is a
Group A Participant under the Retirement Plan shall be
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entitled to a monthly benefit for life commencing at age 65 equal to the lesser of (i) or (ii), reduced by (iii), where

          (i) Equals three percent (3%) of the participant’s Average Monthly Compensation multiplied by the participant’s
Years of Service, not to exceed ten (10) Years of Service, plus two percent (2%) of the participant’s Average Monthly
Compensation multiplied by the participant’s Years of Service in excess of ten (10) Years of Service,

          (ii) Equals sixty percent (60%) of the participant’s Average Monthly Compensation, and

          (iii) Equals the amount of such participant’s monthly benefit for life at age 65 determined under the terms of the
Retirement Plan.

          (2) Group B Participants. Subject to ARTICLE SEVEN, a participant who is eligible under Section 3(a) and who is a
Group B Participant under the Retirement Plan shall be entitled to a monthly benefit for life commencing at age 65 equal to
the sum of (i) and (ii), where

          (i) Equals the benefit determined under the formula set forth above in this Section 4(a)(1) for a Group A
Participant in the Retirement Plan based on the participant’s Years of Service as of March 31, 2003 (March 31, 2006 in
the case of a SunCor participant) and his or her Average Monthly Compensation as of the date of determination. Years of
Service as of March 31, 2003 (March 31, 2006 in the case of a SunCor participant) shall equal his or her full Years of
Service as of such date plus a partial Year of Service equal to the lesser of one (1) or a fraction, the numerator of which
is the participant’s Hours of Service earned during the period beginning on the day after the last day of his or her
Computation Period ending prior to March 31, 2003 (March 31, 2006 in the case of a SunCor participant) and ending on
March 31, 2003 (March 31, 2006 in the case of a SunCor participant), and the denominator of which is 1,000, and
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          (ii) Equals the monthly benefit for life payable at age 65 which is the Actuarial Equivalent of a lump sum benefit
equal to the participant’s Supplemental Retirement Account Balance minus the participant’s Retirement Account
Balance under the Retirement Plan. For the avoidance of doubt, if the amount under this Section 4(a)(2)(ii) is a negative
number, it will serve as an offset against the amount payable under Section 4(a)(2)(i).

          (3) Group C Participants. Subject to ARTICLE SEVEN, a participant who is eligible under Section 3(a) and who is a
Group C Participant under the Retirement Plan shall be entitled to a monthly benefit for life commencing at age 65 equal to
the Actuarial Equivalent of a lump sum benefit equal to (i) reduced by (ii), where

          (i) Equals the participant’s Supplemental Retirement Account Balance, and

          (ii) Equals the participant’s Retirement Account Balance under the Retirement Plan.

          A participant’s Supplemental Retirement Account Balance shall be a notional account credited with Monthly
Retirement Account Balance Credits and Interest Credits. For purposes of this Plan, Monthly Retirement Account Balance
Credits shall be determined under the general methodology set forth in the Retirement Plan based on the participant’s
Monthly Compensation for the month but using the following chart; provided that, except for a Group C Participant, a
participant shall not receive a Monthly Retirement Account Balance Credit after the last day of the calendar year in which
he or she is credited with twenty-five (25) Years of Service, with twenty-five years (25) Years of Service defined as
twenty-five (25) full twelve (12) month periods in duration.
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Age at End of Plan Year in  Percent of Monthly
Which Month Occurs  Compensation Contribution Rate

Less than 35   12%
35-39   14%
40-44   16%
45-49   20%
50-54   24%
55 and over   28%

          (4) Compensation. For purposes of this Section 4(a), Compensation and Monthly Compensation shall be determined
without regard to the limitation set forth in Section 401(a)(17) of the Code and shall be increased by any cash payments
made to the participant pursuant to “year-end” bonus or incentive plans maintained by the Company or an Affiliate which
is a participating employer under the Retirement Plan for employees generally and by any amounts deferred by the
participant under any of the Company’s or such an Affiliate’s deferred compensation plans for employees. Bonus or
incentive payments made in a form other than cash, bonus or incentive payments which are not “year-end” bonus or
incentive payments, bonus or incentive payments under individual agreements between the Company or such an Affiliate
and a participant, and large asset bonus plan payments shall not be taken into account as Compensation and Monthly
Compensation for purposes of this Plan unless the Company’s President or Chief Executive Officer determines, in his or
her discretion, that such bonus or incentive payment shall be taken into account as Compensation and Monthly
Compensation under this Plan. Subject to the foregoing, (a) eligible bonuses and incentive payments (including eligible
bonuses and incentive payments paid after termination) shall be taken into account as Compensation and Monthly
Compensation in the year in which such amounts are paid rather than in the year in which they are earned, provided that
the Company’s President or Chief Executive Officer shall have the authority to determine, in his or her discretion, that such
bonus or incentive payment shall be taken into account in the year in which such amounts are earned rather than in the year
in which they are paid, (b) Retention Unit Awards granted in a calendar month which become
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vested shall be counted as Compensation paid and earned in such calendar month; provided, however, that if Retention
Unit Awards are taken into account in determining a participant’s Average Monthly Compensation with respect to benefits
described in Sections 4(a)(1) or 4(a)(2)(i), no more than two other year-end bonus or incentive payments will be taken into
account in determining such Average Monthly Compensation. Effective for SunCor bonuses earned in 2006 and later
years, bonuses paid to the SunCor President and Executive Vice Presidents shall be included in Compensation or Monthly
Compensation only to the extent of 100% of base pay, and the bonuses paid to SunCor Vice Presidents shall be included in
Compensation or Monthly Compensation only to the extent of 70% of base pay. The Company’s President or Chief
Executive Officer shall have the sole and absolute discretion to determine whether a bonus or incentive payment made to a
participant constitutes Compensation or Monthly Compensation for purposes of this Section 4(a) and may differentiate
among individuals in establishing the bonus or incentive payments that may be taken into account under the Plan.

          (5) Promotion to Officer Status. In the event that an Eligible Employee is promoted to officer status, his or her
Traditional Benefit and Retirement Account Balance Benefit shall be retroactively calculated as if he or she had served as
an officer during the entire period of his or her employment with the Company or any of its Affiliates.

          (b) SMG Participants.

          Subject to ARTICLE SIX and ARTICLE SEVEN, any participant who is designated for participation pursuant to
Section 3(b) and who receives a benefit under the Retirement Plan, or such participant’s surviving spouse or beneficiary in
the event of the participant’s death, shall be entitled to a benefit payable in accordance with this ARTICLE FOUR and with
ARTICLE FIVE equal to (i) reduced by (ii), where

          (i) Equals the amount of such participant’s or surviving spouse’s or beneficiary’s benefit under the Retirement Plan
computed under the provisions of the Retirement Plan but without regard to the cap on Compensation in Section 2.1(n) and
the limitations in
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Section 5.13 of the Retirement Plan and the provisions of Sections 401(a)(17) and 415 of the Code; and

          (ii) Equals the amount of such participant’s or surviving spouse’s or beneficiary’s benefit which would be payable
under the terms of the Retirement Plan if the participant or his or her surviving spouse or beneficiary were to receive
payment under the Retirement Plan at the same time and in the same form as benefits are payable under this Plan.

          For purposes of this Section 4(b), Compensation shall include any amount of the participant’s regular salary that the
participant elects to defer under any deferred compensation plans for employees of the Company or an Affiliate which is a
participating employer under the Retirement Plan (including amounts deferred before participation in the Plan commences)
and shall exclude all bonus or incentive payments paid to the participant.

          (c) Average Monthly Compensation.

          For purposes of computing a participant’s Average Monthly Compensation, such term shall have the same meaning as
under the Retirement Plan except that the highest 36 consecutive months of Compensation will be determined based on the
participant’s entire period of employment (instead of only the most recent 120 consecutive months of employment as
provided in the Retirement Plan).

          (d) Disability Accrual.

          A participant who is earning a disability accrual under Section 4.5 of the Retirement Plan shall continue to accrue
benefits under this Plan until the earlier of the date disability accrual ceases under the Retirement Plan or the date his or her
benefits commence under this Plan.

          (e) Recognition of Benefits under Separate Agreements.

          In the event that the Company or an Affiliate enters into a separate agreement with an Eligible Employee which
provides that the payment of benefits under the Plan shall be modified as provided in such agreement, the Plan shall be
deemed to have been amended to reflect the terms of any such agreement.
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ARTICLE FIVE

PAYMENT OF BENEFITS ON AND AFTER JANUARY 1, 2009

          (a) Officer Traditional Benefits Described in Sections 4(a)(1) and 4(a)(2)(i).

          (1) Time for Commencement. A participant may elect the time for commencement of payment of benefits described
in Sections 4(a)(1) and 4(a)(2)(i) on or before the later of December 31, 2008 or the day before the Committee designates
the individual as a participant in this Plan. Any such election shall be irrevocable except as provided in Section 5(e). A
participant desiring to make the election described in the preceding sentence may elect to receive his or her benefits
described in Sections 4(a)(1) or 4(a)(2)(i) upon the later of separation from service or a specified age after age 55 (age 54
for an individual who has severed from employment before 2009 and, as a result of such severance, has received an
additional year of age and service under the Retirement Plan and has therefore become entitled to receive Traditional
Benefits under the Retirement Plan at age 54) and on or before age 65. Such election of a commencement age before age
65 will be effective only if the participant has ten Years of Service upon his or her separation from service. In the absence
of such an election, the participant’s benefits described in Section 4(a)(1) or 4(a)(2)(i) will commence as follows: (i) upon
separation from service if at the time of such separation from service he or she has either attained age sixty-five (65) or has
both attained age fifty-five (55) and completed ten (10) Years of Service; or (ii) age sixty-five (65) if at the time of such
separation from service he or she has neither attained age sixty-five (65) nor both attained age fifty-five (55) and
completed ten (10) Years of Service. Such benefits shall be unreduced if they commence on or after the date on which the
participant attains the age of sixty-five (65) years or attains the age of
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sixty (60) years and is credited with at least twenty (20) Years of Service. If benefits commence earlier than as provided in
the preceding sentence, the portion of his or her benefit calculated in accordance with Section 4(a)(1) or 4(a)(2)(i) shall be
reduced by three percent (3%) for each year (or part thereof) by which the participant’s retirement age precedes the date on
which he or she would have attained the age of sixty (60) years if he or she is credited with at least twenty (20) Years of
Service or the date on which he or she would have attained the age of sixty-five (65) years if credited with less than twenty
(20) Years of Service.

          (2) Form of Payment. This section governs the election of the form of payment of benefits described in
Sections 4(a)(1) and 4(a)(2)(i). A participant may elect to receive such benefits in the form of a life annuity or any joint and
survivor annuity form (with the participant’s spouse as joint annuitant) permitted under the Retirement Plan. In addition, a
participant who commences benefits after 2007 shall have a five-year installment option with respect to any benefits
payable after 2008 under Sections 4(a)(1) or 4(a)(2)(i). However, a participant must elect the five-year installment form of
benefit on or before the later of December 31, 2008 or the day before the Committee designates the individual as a
participant in this Plan. If a participant has not elected the five-year installment form of benefit as provided in the
preceding sentence, then the participant may elect an annuity form of payment at any time up until the date payments are
scheduled to commence. Except as provided in the preceding sentence or in Section 5(e), any such election of the form of
payment shall be irrevocable. In the absence of an election regarding the form of payment, benefits payable to a single
participant under Section 4(a)(1) or Section 4(a)(2)(i) shall be payable as a life annuity and to a married participant as a
monthly payment to the participant for his or her life equal to the amount determined under Section 4(a)(1) or
Section 4(a)(2)(i) and upon his or her death, shall provide monthly payments to the participant’s spouse for life equal to
one hundred percent (100%) of the monthly payment being received by the participant at the time of his or her death. A
participant may not elect to receive such benefits in any form not described in this Section, such as the ten-year certain
form or the method described in Section 6.6 of the Retirement Plan (the “Over-and-Under Payment Method”).

          (3) Actuarial Adjustments. The joint and 50% survivor annuity form shall be fully subsidized (i.e., the amount of the
benefit payable for the participant’s life under the joint
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and 50% survivor annuity shall be equal to the amount of the benefit payable for the participant’s life under the life only
benefit). Alternate joint and survivor payment forms shall be actuarially equivalent to the joint and 50% survivor form,
using the same actuarial adjustments as provided under the Retirement Plan. The five-year installment form shall be
actuarially equivalent to the single life annuity (increased for this purpose by the subsidy for the joint and 50% survivor
form), but using a discount rate assumption of 6.25% and the mortality table used by the Company for year-end financial
reporting purposes for the calendar year preceding the year in which the five-year installment benefit commences.

          (b) Spouse’s Benefit with Respect to Officer Traditional Benefits Described in Sections 4(a)(1) and 4(a)(2)(i).

          If a participant entitled to benefits under Section 4(a)(1) or Section 4(a)(2)(i) dies while still employed by the Company
or an Affiliate, the participant’s spouse shall be entitled to a survivor annuity equal to one hundred percent (100%) of the
monthly benefit that the participant would have received under Section 4(a)(1) or Section 4(a)(2)(i) had he or she terminated
employment on the day before he or she died, survived to the age on which he or she would first be eligible to commence
benefits under this Section 5(a), elected to retire and commence benefits under the Plan and the Retirement Plan at that time
in the form of a joint and 100% survivor annuity, and then died. Benefits payable to the surviving spouse shall commence on
the first day of the month following the participant’s date of death. Benefits payable to a terminated participant entitled to
benefits under Section 4(a)(1) or 4(a)(2)(i) who dies prior to commencing benefits shall be paid in the form of a survivor
annuity equal to fifty percent (50%) of the monthly benefit for life which the participant would have received had he or she
survived to the earliest date under this Section 5(a) upon which he or she could have commenced benefits. Such benefits shall
commence as follows: (i) upon death if at the time of such death the participant has either attained age sixty-five (65) or has
both attained age fifty-five (55) and completed ten (10) Years of Service; or (ii) age sixty-five (65) if at the time of such death
the participant has neither attained age sixty-five (65) nor both attained age fifty-five (55) and completed ten (10) Years of
Service.
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          (c) Officer Retirement Account Balance Benefits Described in Sections 4(a)(2)(ii) and 4(a)(3).

          (1) Time and Form of Payment. The participant may elect the form and time of payment of benefits described in
Section 4(a)(2)(ii) or Section 4(a)(3) on or before the later of December 31, 2008 or the day before the Committee
designates the individual as a participant in this Plan. Any such election shall be irrevocable except as provided in the next
sentence or Section 5(e). Any election of an annuity form of benefit may be changed to any other actuarially equivalent
annuity form of benefit on or before the date annuity payments are to begin. A participant may elect to receive benefits
described in Section 4(a)(2)(ii) or Section 4(a)(3) at any time permitted under the Retirement Plan. A participant may elect
to receive benefits described in Section 4(a)(2)(ii) or Section 4(a)(3) in the form of a lump sum, a life annuity, or in any
joint and survivor annuity form (with the participant’s spouse as joint annuitant) permitted under the Retirement Plan. In
addition, a participant who commences benefits after 2007 shall have a five-year installment option with respect to any
benefits payable after 2008. A participant may not elect to receive such benefits in any other form, such as the ten-year
certain form or the Over-and-Under Payment Method. In the absence of an election regarding the form of benefits,
payments shall be made in a lump sum upon separation from service.

          (2) Actuarial Adjustments. The life annuity form of benefit shall be actuarially equivalent to the participant’s
Retirement Account Balance, using the actuarial factors set forth in the Retirement Plan. The joint and 50% survivor
annuity form shall be fully subsidized (i.e., the amount of the benefit payable for the participant’s life under the joint and
50% survivor annuity shall be equal to the amount of the benefit payable for the participant’s life under the life only
annuity benefit). The other joint and survivor annuity forms of benefit shall be actuarially equivalent to the joint and 50%
survivor annuity form of benefit, using the actuarial assumptions in the Retirement Plan. The five-year installment form
shall be actuarially equivalent to the lump sum benefit (increased for this purpose by the subsidy for the joint and
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50% survivor form), but using a discount rate assumption of 6.25% and the mortality table used by the Company for
year-end financial reporting purposes for the calendar year preceding the year in which the five-year installment benefit
commences.

          (3) Payment Upon Death. If a participant dies before commencement of benefits described in Sections 4(a)(2)(ii) or
4(a)(3), such benefits shall be paid to the participant’s spouse or beneficiary in a lump sum upon the participant’s death.
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          (d) SMG Traditional and Retirement Account Balance Benefits Described in Section 4(b).

          (1) Form of Payment — Traditional Benefits. This section governs the election of the form of payment of SMG
benefits which supplement benefits described in Sections 5.1.1 and 5.1.2(a) of the Retirement Plan (“Traditional
Benefits”). A participant may elect to receive Traditional Benefits in any form permitted under the Retirement Plan except
for the Over-and-Under Payment Method. In addition, a participant who commences benefits after 2007 shall have a
five-year installment option with respect to any Traditional Benefits payable after 2008. However, a participant must elect
the five-year installment form of benefit on or before the later of December 31, 2008 or the day before the Committee
designates the individual as a participant in this Plan. If a participant has not elected the five-year installment form of
benefit as provided in the preceding sentence, then the participant may elect the annuity form of payment of Traditional
Benefits at any time up until the date payments are scheduled to commence. Except as provided in the preceding sentence
or in Section 5(e), any such election of the form of payment shall be irrevocable. In the absence of an election with respect
to Traditional Benefits, Traditional Benefits payable to a single participant shall be payable as a life annuity and to a
married participant in the form of a joint and 50% survivor annuity with the participant’s spouse as beneficiary.

          (2) Time of Payment — Traditional Benefits. The participant may elect the time for payment of Traditional Benefits
on or before the later of December 31, 2008 or the day before the Committee designates the individual as a participant in
this Plan. Any such election shall be irrevocable except as provided in Section 5(e). A participant desiring to make the
election described in the preceding sentence may elect to receive his or her Traditional Benefits upon the later of separation
from service or a specified age after age 55 and on or before age 65. Such election of a commencement age before age 65
will be effective only if the participant has
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ten Years of Service upon his or her separation from service. In the absence of such an election, the participant’s
Traditional Benefits will commence as follows: (i) upon separation from service if at the time of such separation from
service he or she has either attained age sixty-five (65) or has both attained age fifty-five (55) and completed ten (10) Years
of Service; or (ii) age sixty-five (65) if at the time of such separation from service he or she has neither attained age
sixty-five (65) nor both attained age fifty-five (55) and completed ten (10) Years of Service.

          (3) Form and Time of Payment — Retirement Account Balance Benefit. A participant may elect the time and form
of payment of his or her benefit which supplements his or her Retirement Account Balance under the Retirement Plan
(“Retirement Account Balance Benefit”) on or before the later of December 31, 2008 or the day before the Committee
designates the individual as a participant in this Plan. A participant may elect to receive his or her Retirement Account
Balance Benefit at any time and in any form permitted under the Retirement Plan, except for the Over-and-Under Payment
Method. In addition, a participant who commences benefits after 2007 shall have a five-year installment option with
respect to any benefits payable after 2008. However, a participant must elect the five-year installment form of benefit on or
before the later of December 31, 2008 or the day before the Committee designates the individual as a participant in this
Plan. Any election of a form or time of payment for his or her Retirement Account Balance Benefit shall be irrevocable
except as provided in the next sentence or Section 5(e). If a participant elects an annuity form of payment for his or her
Retirement Account Balance Benefit, such election may be changed to another actuarially equivalent annuity form
available under the Retirement Plan at any time on or before annuity payments are scheduled to commence. In the absence
of an election, his or her Retirement Account Balance Benefit shall be paid in a lump sum upon separation from service.

          (4) Actuarial Adjustments. Alternate payment forms described in this Section 5(d) (other than the five-year
installment form) shall be actuarially equivalent using the assumptions provided under the Retirement Plan. The five-year
installment form shall be

16



 

actuarially equivalent to the single life annuity for the Traditional Benefit or the lump sum for the Retirement Account
Balance Benefit, but using a discount rate assumption of 6.25% and the mortality assumption used by the Company for
year-end financial reporting purposes for the calendar year preceding the year in which the five-year installment benefit
commences.

          (5) Time and Form of Benefits Payable Upon Death. In the event a participant dies before Traditional Benefits
described in Section 4(b) commence, benefits shall be paid to the surviving spouse for his or her life commencing as
follows: (i) upon death if at the time of such death the participant has either attained age sixty-five (65) or has both attained
age fifty-five (55) and completed ten (10) Years of Service; or (ii) age sixty-five (65) if at the time of such death the
participant has neither attained age sixty-five (65) nor both attained age fifty-five (55) and completed ten (10) Years of
Service. In the event that the participant dies before Retirement Account Balance Benefits described in Section 4(b)
commence to the participant, then such benefits shall be paid to the participant’s spouse or beneficiary in a lump sum upon
the participant’s death.

          (e) Change in Time and Form of Payment.

          A participant may change an election as to the time and form of payment of his or her benefits if an election is filed in
accordance with rules established by the Committee, provided (i) such election must not take effect until at least twelve
months after the date on which the election is properly filed, (ii) the first payment with respect to which such election is made
must be deferred for a period of not less than five years from the date such payment would otherwise have been made, and
(iii) any election related to a payment that was otherwise to be made at a specified time may not be made less than twelve
months prior to the date of the first scheduled payment. Any such change in election must provide for payment at a time
permitted under the Retirement Plan and a form permitted under this Plan.

          (f) Cash-Out Provisions.

          (1) If the present value of a participant’s or Spouse’s or Vested Survivor’s vested Traditional Benefit under the Plan
is less than the limit described in Code Section 402(g)
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upon the participant’s death, retirement, or other separation from service which occurs after 2008, the participant’s or
Spouse’s or Vested Survivor’s vested Traditional Benefit shall immediately be distributed in a single lump sum. If the value
of a participant’s or Spouse’s or Vested Survivor’s vested Retirement Account Balance Benefit plus the participant’s vested
benefit under the Pinnacle West Capital Corporation Deferred Compensation Plan of 2005 for Employees of Pinnacle West
Capital Corporation and Affiliates is less than the limit described in Code Section 402(g) upon the participant’s retirement,
death, or other separation from service which occurs after 2008, such vested Retirement Account Balance Benefit shall
immediately be distributed in a single lump sum. The benefits of a non-vested participant shall automatically be deemed to
be cashed out pursuant to this Section 5(f) upon such participant’s separation from service.

          (2) For purposes of calculating the present value of a participant’s vested benefits, the Spouse’s Benefit or the Vested
Survivor’s Benefit, the actuarial assumptions incorporated by reference in Section 2.1(c) of the Retirement Plan shall be
used, but in no event shall such present value be less than the present value calculated using the “applicable interest rate”
and “applicable mortality table,” as defined in Section 5.19 of the Retirement Plan.

          (g) Reemployment.

          For the avoidance of doubt, once benefits under this Plan have commenced, such benefits shall not be suspended as a
result of the participant’s reemployment by the Company or an Affiliate.

ARTICLE SIX

PAYMENT OF BENEFITS BEFORE JANUARY 1, 2009

          A participant who separates from service before January 1, 2009 and who begins receiving payment of his or her
benefits under the Retirement Plan before January 1, 2009 shall receive benefits under this Plan in the same manner and at
the same time as the participant’s benefits under the Retirement Plan are paid. Notwithstanding the foregoing, a participant
who terminated employment after December 31, 2007 will be entitled to change the form of payments of his or her unpaid
benefits as of December 31, 2008 under this Plan to the five-year installment option by filing a special election on or
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before December 31, 2008. Such special election shall only apply to benefits payable after December 31, 2008.

ARTICLE SEVEN

SECTION 409A COMPLIANCE

          If a benefit becomes payable under this Plan to a specified employee, payments due within six months following
separation from service shall be delayed and distributed as a single payment on the first day of the seventh month
immediately following the participant’s separation from service, with simple interest added to such payments from the date
they otherwise would have been paid at the crediting rate in effect under the Retirement Plan. The terms “separation from
service” and “specified employee” shall have the meaning set forth in Section 409A of the Code, the regulations thereunder,
and the resolution issued by the Board of Directors of the Company defining such terms, except that a separation from service
shall not include separation by reason of death. All provisions of this Plan shall be interpreted in a manner so as to be
consistent with Section 409A of the Code and the regulations issued thereunder.
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ARTICLE EIGHT

FUNDING

          Benefits under this Plan shall be payable from the general assets of the Company and shall not be segregated in a trust
fund or otherwise funded in any manner prior to the time of payment. No Plan participant shall have any vested rights
hereunder nor any right hereunder to any specific assets of the Company.

ARTICLE NINE

ADMINISTRATION

          The Plan will be administered by the Administrative Committee that administers the Retirement Plan. Except as
otherwise expressly provided in this Plan, the Administrative Committee shall have the same powers and responsibilities as it
has under Sections 10.4 and 12.2 of the Retirement Plan. Claims for benefits under the Plan shall be determined in the
manner set forth in Article Eleven of the Retirement Plan.

ARTICLE TEN

AMENDMENT AND TERMINATION OF THE PLAN

          The Plan may be amended in whole or in part, prospectively or retroactively, by action of the Company’s Board of
Directors, and may be terminated at any time by action of the Board of Directors in accordance with the requirements of
Code Section 409A and the regulations issued thereunder; provided, however, that no such amendment or termination shall
reduce any amount payable hereunder to the extent such amount accrued prior to the date of amendment or termination. All
amendments shall be in writing, approved by the Company’s Board of Directors and executed by a duly authorized officer of
the Company.
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ARTICLE ELEVEN

ASSIGNMENT

          No Plan participant or beneficiary of a Plan participant shall have any right to assign, pledge, hypothecate, anticipate or
any way create a lien on any amounts payable hereunder. No amounts payable hereunder shall be subject to assignment or
transfer or otherwise be alienable, either by voluntary or involuntary act, or by operation of law, or be subject to attachment,
execution, garnishment, sequestration or other seizure under any legal, equitable or other process, or be liable in any way for
the debts or defaults of Plan participants and their beneficiaries. Notwithstanding the foregoing, assignments of the benefits
provided under this Plan shall be permitted for purposes of satisfying family support obligations if such assignments are
pursuant to a court order which satisfies the requirements for a “qualified domestic relations order” as defined in
Section 206(d)(3) of the Act.

ARTICLE TWELVE

WITHHOLDING

          Any taxes required to be withheld from payments to the Plan participants hereunder shall be deducted and withheld by
the Company.

ARTICLE THIRTEEN

OTHER BENEFIT PLANS OF THE COMPANY

          Nothing contained in this Plan shall prevent a Plan participant prior to his or her death, or his or her spouse or other
beneficiary after his or her death, from receiving, in addition to any payments provided for under this Plan, any payments
provided for under the Retirement Plan or under The Pinnacle West Capital Corporation Savings Plan, or which would
otherwise be payable or distributable to him or her, his or her surviving spouse or beneficiary under any plan or policy of the
Company or otherwise. Nothing in this Plan shall be construed as preventing the Company or any
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of its subsidiaries from establishing any other or different plans providing for current or deferred compensation for
employees.

ARTICLE FOURTEEN

SPOUSAL CONSENT AND BENEFICIARY DESIGNATIONS

          To the extent required by the Company, a participant must obtain the consent of his or her spouse to a form of benefit
under which the spouse does not receive a survivor annuity or to a beneficiary designation under which the spouse is not
designated as the beneficiary. A participant may designate his or her beneficiary to receive Retirement Account Benefits
which have not yet commenced upon his or her death. In the absence of any such beneficiary designation, the participant’s
beneficiary designation under the Retirement Plan shall control or, in the absence of any such designation under the
Retirement Plan, the participant’s Retirement Account Benefits shall be paid to the same person or entity as under the
Retirement Plan. A participant may also designate a beneficiary to receive any remaining installment payments due upon his
or her death under the five-year installment option. In the absence of any such designation, the remaining installment
payments shall be paid to his or her spouse if he or she is living on the date of the participant’s death or, in the absence of any
such spouse, to his or her estate.

ARTICLE FIFTEEN

MISCELLANEOUS

          Nothing contained in this Plan shall be construed as a contract of employment between the Company and an employee,
or as a right of any employee to be continued in the employment of the Company, or as a limitation of the right of the
Company to discharge any of its employees, with or without cause.

          All of the provisions of this Plan shall be binding upon all persons who shall be entitled to any benefit hereunder, their
heirs and personal representatives.

ARTICLE SIXTEEN

EFFECTIVE DATE

          The Plan, as amended and restated, shall be effective as of January 1, 2005.
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          IN WITNESS WHEREOF, the Company has caused this Pinnacle West Capital Corporation Supplemental Excess
Benefit Retirement Plan, as amended and restated herein, to be executed by its duly authorized officer this 19th day of
December, 2008.
       
 

 
PINNACLE WEST CAPITAL
CORPORATION  

 

       
  By       /s/ Barbara M. Gomez   
       

       
  Its       VP and Treasurer   
       

       
Attest:     
       
By      /s/ Donna L. Thomas   
     

       
  Its      HR Services Director   
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SUPPLEMENTAL AGREEMENT
FOR RANDALL K. EDINGTON

     THIS AGREEMENT, made and entered into as of the 26th day of December, 2008 by and between Arizona Public
Service Company, an Arizona corporation (hereinafter referred to as the “Company”) and Randall K. Edington (hereinafter
referred to as “Executive”):

W I T N E S S E T H

     WHEREAS, the Company and Executive entered into two letter agreements (the “Letter Agreements”), the first dated
December 20, 2006, under which employment was offered to and accepted by Executive, and the second dated July 18, 2008,
under which additional compensation and benefits were offered to and accepted by Executive; and

     WHEREAS, the Company and Executive deem it necessary and desirable to enter into this special supplemental
agreement (the “Agreement”) to formally memorialize certain provisions of the Letter Agreements in accordance with the
requirements of Code Section 409A.

     NOW, THEREFORE, in consideration of the foregoing and of the mutual covenants and agreements hereinafter set
forth, the parties hereto mutually covenant and agree as follows:

1. Definitions.

 (a)  “Cause” shall mean (i) Executive’s unreasonable neglect in performing his duties, including, but not limited to gross
negligence, fraud, misappropriation or embezzlement involving property of the Company or an affiliate of the
Company, or (ii) any other intentional act by Executive that may impair the goodwill or business of the Company or
an affiliate of the Company, or that may cause damage to any of their businesses.

 

 (b)  “Change of Control” shall have the same meaning as given to that term in the KEESA.
 

 (c)  “Code” shall mean the Internal Revenue Code of 1986, as amended from time to time.
 

 (d)  “Deferred Compensation Account” shall mean an unfunded account established by the Company for the benefit of
Executive in accordance with Section 4.

 

 (e)  “Disability” shall mean that Executive is unable to engage in any substantial gainful activity by reason of any
medically determinable physical or mental impairment which can be expected to result in death or can be expected to
last for a continuous period of not less than 12 months.

 

 (f)  “Employment Date” shall mean January 25, 2007.
 

 (g)  “Entergy” shall mean Entergy Corporation, its successors and assigns.
 

 (h)  “Final Average Pay” shall mean the average of the sum of:
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 (i)  Executive’s base salary payable during any 12-month period, disregarding any deductions therefrom for benefits
or taxes on either a pre-tax or after-tax basis, plus

 

 (ii)  Executive’s annual year-end bonus payable during such period, disregarding any deductions therefrom for
benefits or taxes on either a pre-tax or after-tax basis,

   for three such periods within the ten years ending coincident with or next preceding Executive’s Termination Date
which produce the highest such average. In calculating Final Average Pay, a consistent twelve-month period shall be
used, and only three year-end bonuses shall be counted. If more than three year-end bonuses are included in the three
periods used, only the three highest year-end bonuses shall be counted.

 

 (i)  “KEESA” shall mean that certain Key Employee Employment and Severance Agreement entered into by and between
the Company and Executive under date of November 5, 2007, as amended from time to time.

 

 (j)  “Qualified Plan” shall mean the Pinnacle West Capital Corporation Retirement Plan, as amended from time to time.
 

 (k)  “SEBRP” shall mean the Pinnacle West Capital Corporation Supplemental Excess Benefit Retirement Plan, as
amended from time to time.

 

 (l)  “Section 409A” shall mean Section 409A of the Code and the regulations thereunder, as amended from time to time.
 

 (m) “Spouse” shall mean the spouse to whom Executive was married on December 21, 2006. For the avoidance of doubt,
if Executive and his Spouse divorce, such divorce shall not terminate the Spouse’s rights under this Agreement, and
any subsequent spouse of Executive shall be entitled to no benefits under this Agreement.

 

 (n)  “Termination Date” shall mean the earliest of the following:

 (i)  Executive’s date of death;
 

 (ii)  sixty (60) days after the delivery of the Notice of Termination terminating Executive’s employment on account
of Disability, unless Executive returns full-time to the performance of his duties prior to the expiration of such
period;

 

 (iii) the date of the Notice of Termination if Executive’s employment is terminated by Executive voluntarily; and

 (iv) fifteen (15) days after the delivery of the Notice of Termination if Executive’s employment is terminated by the
Company (other than by reason of Disability).
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 (o)  “Year of Service” shall have the same meaning as given to that term in the Qualified Plan.

2 Cash Bonuses. If Executive has remained in continuous employment with the Company from his Employment Date
through January 25, 2009, the Company shall pay Executive bonus compensation of $100,000 not later than March 15,
2009.

 

3 Compensation in lieu of Entergy Stock Options and Performance Shares.

 (a)  If, as of the date specified in Column 1 of the table below:

 (i)  Executive has remained continuously employed by the Company since his Employment Date, and
 

 (ii)  the fair market value of one share of Entergy common stock on that date exceeds the amount shown in Column
2, the Company shall pay Executive the difference between the amount shown in Column 2 and the fair market
value of one share of Entergy common stock on that date, multiplied by the number in Column 3.

           
  Column 1  Column 2  Column 3

Description  (vesting date)  (strike price)  (number of shares)
 

(2006 grant)  January 26, 2009  $68.89   2,668 

 (b)  If, as of the date specified in Column 1 of the table below, Executive has remained in continuous employment with
the Company since his Employment Date, then the Company shall pay Executive an amount determined by:

 (i)  adding

 (A)  the fair market value of one share of Entergy common stock on that date; plus
 

 (B)  the sum of all dividends paid on one share of Entergy common stock in the 36 months ending on that date;
and

 (ii)  multiplying the sum determined in subparagraph (i) by the number in Column 2.
       
  Column 1  Column 2

Description  (day after end of period)  (number of shares)
 

(2006-2008 performance period)  January 1, 2009   1,100 

 (c)  (i) The fair market value of a share of Entergy common stock as of any date provided for in paragraph (a) or (b) shall
be based on the closing price therefor on that date, or if that date is a holiday for the New York Stock Exchange, the
next date on which the New York Stock Exchange is open for business, all as published in the Wall Street Journal.
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 (ii)  If there shall occur any merger, consolidation, liquidation, issuance of rights or warrants to purchase securities,
recapitalization, reclassification, stock dividend, spin-off, split-off, stock split, reverse stock split or other
distribution with respect to the shares of Entergy common stock, or any similar corporate transaction or event in
respect of Entergy common stock between Executive’s Employment Date and any date specified in the table set
forth in paragraph (a) or (b), then a proportionate adjustment shall be made in Columns 2 and 3 of the chart in
paragraph (a) and in Column 2 of the chart in paragraph (b), without change in the value represented therein.

 (d)  The Company shall pay the amount based on the price of Entergy common stock as of any date provided for in
paragraph (a) or (b) not later than thirty (30) days following that date.

4. Deferred Compensation. The Company shall establish a hypothetical Deferred Compensation Account for the benefit of
Executive in accordance with the following:

 (a)  The Deferred Compensation Account shall be credited with the following amounts as of the following specified dates,
provided that Executive remains in continuous employment with the Company on the specified dates.

   
Specified Date  Amount
July 15, 2008  $1,000,000
June 1, 2009  $1,000,000
June 1, 2010  $1,000,000
June 1, 2011  $1,000,000

 (b)  No interest, earnings or market value adjustments will be applied to the amounts in the Deferred Compensation
Account at any time.

 

 (c)  Executive’s Deferred Compensation Account shall become 100% vested as of the first to occur of the following dates
(“Vesting Date”):

 (i)  June 1, 2012, provided that Executive is continuously employed with the Company from the date of this
Agreement through June 1, 2012, or

 

 (ii)  Executive’s Termination Date by reason of his death, Disability or involuntary termination without Cause.

 (d)  The amount payable to Executive under this Section 4 will be the amount of the Deferred Compensation Account on
his Vesting Date; provided, if vesting is caused by Executive’s death, the amount payable shall be $4,000,000,
regardless of the date of death, and shall be paid to Executive’s Spouse, or if Executive is not survived by his Spouse,
to Executive’s estate.

 

 (e)  The amount payable pursuant to this Section 4 shall be paid in the form of single sum within 30 days after the Vesting
Date.
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 (f)  The amount payable pursuant to this Section 4 shall not be taken into account for purposes of determining the amount
available for deferral by Executive or the amount of the benefit accrued by Executive under any qualified or
non-qualified, funded or unfunded deferred compensation or retirement plan or welfare benefit plan in which
Executive is eligible to participate.

 

 (g)  Upon Executive’s Termination Date for any reason other than death, Disability or involuntary termination without
Cause before occurrence of a Vesting Date, the Deferred Compensation Account shall be forfeited in its entirety.

5. Supplemental Pension Benefit.

 (a)  Notwithstanding anything in the SEBRP to the contrary, the form, amount and timing of payments of Executive’s
SEBRP benefits shall be determined under this Section 5, which shall be deemed to modify the SEBRP with respect
to Executive.

 

 (b)  If Executive’s Termination Date occurs for any reason after he has completed at least five (5) Years of Service,
Executive shall be entitled to a supplemental pension valued on the basis of a single life annuity payable upon his
termination of employment equal to the greater of (i) 10% of Executive’s Final Average Pay per Year of Service, to a
maximum of 60% of Executive’s Final Average Pay, reduced by the actuarially equivalent benefit payable under the
Qualified Plan, or (ii) the Executive’s benefit payable under the SEBRP (determined solely by reference to the SEBRP
document) converted to an actuarially equivalent life annuity payable upon his termination of employment. In no
event, however, shall Executive’s monthly benefit be less than the amount determined in Section 5(c).

 

   Executive’s benefit under this Section 5(b) shall be payable 50% in the applicable annuity form described in the next
sentence and 50% in an actuarially equivalent single sum. If Executive’s Spouse is living on the Termination Date, the
applicable annuity form shall be an actuarially equivalent 100% joint and survivor annuity measured by the remaining
lifetimes of Executive and his Spouse, and if Executive’s Spouse is not living on the Termination Date, the applicable
annuity form shall be a single life annuity measured by Executive’s remaining lifetime.

 

   If Executive’s employment terminates as a result of death, (i) the lump sum benefit described above shall be payable
upon his death to his surviving Spouse, if she is then living, otherwise to his estate, and (ii) if Executive is survived by
his Spouse, she shall receive the survivor annuity portion of the 100% joint and survivor annuity described above.

 

 (c)  (i) If Executive’s Termination Date occurs before he has completed five (5) Years of Service for any reason other than
voluntary resignation or termination for Cause, Executive shall be entitled to a supplemental pension equal to
$24,226 per month payable for the remaining lifetime of Executive, and if Executive is survived by his Spouse, for
the remaining lifetime of the Spouse after Executive’s death, reduced as provided for in subparagraph (ii).
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 (ii)  The benefit payable pursuant to paragraph (i) shall be offset by the corresponding actuarially equivalent benefits
payable under the Qualified Plan, if vested on the Termination Date.

 

 (iii) In the event Executive’s Termination Date occurs on or after the date he has completed three (3) Years of Service
but before he has completed five (5) Years of Service on account of voluntary resignation or termination for
Cause, Executive shall receive his benefit payable under the SEBRP determined solely by reference to the
SEBRP document converted to an actuarially equivalent joint and 100% survivor annuity for the lifetime of
Executive and his Spouse. If Executive’s Termination Date occurs before he has completed five (5) Years of
Service for any reason other than as described in the preceding sentence, Executive shall not receive a benefit
calculated under the SEBRP document, but instead shall receive the benefit described in Section 5(c)(i).

 (d)  Subject to Section 6, Executive’s benefits under this Section 5 shall commence on the first day of the month following
his Termination Date. For the avoidance of doubt, Executive’s benefits under this Section 5 shall not be actuarially
reduced to reflect early commencement of benefits if he terminates employment before age 65.

 

 (e)  All determinations of actuarial equivalence provided for in this Section 5 shall be made on the basis of the actuarial
assumptions in use as of the specified dates under the Qualified Plan.

6. Specified Employee Rule. Notwithstanding any provision of Section 5, if Executive is a specified employee as defined by
the Company for purposes of Section 409A on his Termination Date and his Termination Date is not caused by his death
or Disability, payments provided for in Section 5 shall not begin until 6 months after his Termination Date, and all
amounts otherwise payable earlier than 6 months following his Termination Date shall be paid on the first day of the
seventh full calendar month following his Termination Date.

7. Special Medical Benefits in Certain Circumstances. If Executive’s Termination Date occurs before January 25, 2012 by
reason of involuntary termination without Cause, death, Disability or following a Change of Control, or for any reason on
or after January 25, 2012, Executive and his Spouse, or if Executive’s Termination Date is caused by his death, his Spouse
alone, shall receive coverage available to retired Company executives of the same rank as Executive as of his Termination
Date or their widowed spouses, as the case may be, under the Company’s retiree medical plan in effect from time to time
or equivalent coverage funded by insurance, as determined by the Company in its sole discretion, subject to Executive’s or
his Spouse’s payment of contributions at the same rate as contributions for equivalent coverage due from such other
executives who commenced employment with the Company before 2003 and have 25 or more Years of Service (or their
spouses), as determined from time to time.

8. Termination for Disability. If Executive has been absent from his duties hereunder on a full-time basis for five
(5) consecutive months on account of a Disability, the Company may
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  provide a Notice of Termination which satisfies the requirements of Section 10, and Executive’s employment shall, for
purposes of this Agreement, terminate sixty (60) days thereafter, unless Executive returns to the performance of his duties
on a full-time basis prior to the end of the sixty (60) day period.

9. Termination Not Giving Rise to Company Obligations. If Executive’s employment is terminated for Cause or if Executive
voluntarily terminates his employment before January 25, 2012, subject to the procedures set forth in Section 10,
Executive shall not be entitled to receive any amount or benefit otherwise due under this Agreement after the Termination
Date.

10. Termination Notice and Procedure. Any termination by the Company or Executive of Executive’s employment shall be
communicated by written Notice of Termination to Executive if such Notice is delivered by the Company and to the
Company if such Notice is delivered by Executive, all in accordance with the following procedures:

 (a)  The Notice of Termination shall indicate the specific termination provision in this Agreement relied upon and shall set
forth in reasonable detail the facts and circumstances alleged to provide a basis for termination.

 

 (b)  Any Notice of Termination by the Company shall be approved in writing by its Chief Executive Officer and Chief
Operating Officer.

 

 (c)  If the Company shall give a Notice of Termination for Cause and Executive in good faith notifies the Company that a
dispute exists concerning such termination within the fifteen (15) day period following Executive’s receipt of such
notice, then if it is thereafter determined that:

 (i)  the reason given by the Company for termination did exist, Executive’s Termination Date shall be the date set
forth in the Company’s Notice of Termination for Cause; or

 

 (ii)  the reason given by the Company for termination did not exist, the employment of Executive shall be deemed to
have been terminated involuntarily without Cause on the date set forth in the Company’s Notice of Termination.

11. Obligations of Executive. Executive covenants and agrees, during Executive’s employment with the Company and
following his Termination Date, to hold in strict confidence any and all information in Executive’s possession as a result
of Executive’s employment with the Company; provided that nothing in this Agreement shall be construed as prohibiting
Executive from reporting any suspected instance of illegal activity of any nature, any nuclear safety concern, any
workplace safety concern or any public safety concern to the United States Nuclear Regulatory Commission, United
States Department of Labor or any federal or state governmental agency or prohibiting Executive from participating in
any way in any state or federal administrative, judicial or legislative proceeding or investigation with respect to any such
claims and matters.
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12. Company Right of Offset. In the event that the Company has paid Executive more than the amount to which Executive is
entitled under this Agreement, the Company shall have the right to recover all or any part of such overpayment from
Executive or from whomsoever has received such amount.

13. Amendment and Termination. The term of this Agreement shall expire when all obligations of the Company and
Executive hereunder have been satisfied. This Agreement sets forth the entire agreement between Executive and the
Company with respect to the subject matter hereof, and supersedes all prior oral or written negotiations, commitments,
understandings and writings with respect thereto. This Agreement may not be terminated, amended or modified during
its term as specified above except by written instrument executed by the Company and Executive.

14. Withholding. The Company shall be entitled to withhold from amounts to be paid to Executive under this Agreement any
federal, state or local withholding or other taxes or charges which it is from time to time required to withhold.

15. Venue; Governing Law. This Agreement and Executive’s and Company’s respective rights and obligations hereunder
shall be governed by and construed in accordance with the laws of the State of Arizona. Any action concerning this
Agreement shall be brought in the Federal or state courts located in the County of Maricopa, Arizona, and each party
consents to the venue and jurisdiction of such courts.

16. Notice. Notices given pursuant to this Agreement shall be in writing and (a) if hand delivered, shall be deemed given
when delivered, and (b) if mailed, shall be deemed delivered when placed in the United States mail, postage prepaid,
addressed,

 

  if to the Company, to:

Board of Directors
Pinnacle West Capital Corporation
400 North Fifth Street
Phoenix, Arizona 85004
Attention: Law Department

or if to Executive, to:

Randall K. Edington
3853 North Sidney St.
Buckeye, Arizona 85396

or to such other addresses as the parties may provide written notice of to each other, from time to time, in accordance
with this Section 16.

17. Funding. Amounts payable under this Agreement shall constitute an unfunded general obligation of the Company
payable from its general assets, and the Company shall not be required to establish any special fund or trust for purposes
of paying benefits under this Agreement. The Executive shall not have any vested right to any particular assets of the
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    Company as a result of execution of this Agreement and shall be a general creditor of the Company.

18. No Waiver. No waiver by either party at any time of any breach by the other party of, or compliance with, any condition
or provision of this Agreement to be performed by the other party shall be deemed a waiver of similar or dissimilar
provisions or conditions at the same time or any prior or subsequent time.

19. Claims Procedure Any claim for benefits under Sections 4 or 5 shall be processed under the Qualified Plan claims
procedure.

20. Administration and Interpretation of Agreement. The Company acting through the Administrative Committee under the
Qualified Plan shall be responsible for and shall control and manage the operation and administration of this Agreement,
except as otherwise specifically provided for herein. The Company shall administer the provisions of this Agreement in
accordance with its terms and shall have all powers necessary to carry out the provisions of this Agreement. The
Administrative Committee shall interpret this Agreement and shall have the discretionary authority to determine all
questions arising in the administration, interpretation, and application of this Agreement. Any such determination by the
Administrative Committee shall presumptively be conclusive and binding on all persons.

21. Section 409A Compliance. This Agreement is designed to comply with Section 409A. Notwithstanding any other
provision of this Agreement, all provisions of this Agreement shall be construed in a manner consistent with
Section 409A.

     IN WITNESS WHEREOF, the Company has caused this Agreement to be executed by its duly authorized officer, and
Executive has executed this Agreement, on the date and year first above written.
     
 ARIZONA PUBLIC SERVICE COMPANY

 
 

 By       /s/ Donald Robinson   
  Its Sr VP Planning & Administration  
    
 
   
 /s/ Randall K. Edington   
 Randy Edington  
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Exhibit 10.6.5

Summary of 2009 Incentive Plans

     On January 21, 2009, the Board of Directors of Pinnacle West, acting on the recommendation of the Board’s Human
Resources Committee (the “Committee”), approved the 2009 Pinnacle West Employee Incentive Plan (the “Pinnacle West
Incentive Plan”) and the 2009 APS Employee Incentive Plan (the “APS Incentive Plan”) (collectively, the “2009 Plans”). The
2009 Plans provide incentive award opportunities for Pinnacle West and APS employees, including the following “named
executive officers” from the Company’s proxy statement relating to its 2009 Annual Meeting: James R. Hatfield, Senior Vice
President and Chief Financial Officer; Donald E. Brandt, Pinnacle West’s President and Chief Operating Officer and the
Chief Executive Officer of APS; Randall K. Edington, Executive Vice President and Chief Nuclear Officer of APS; and
Steven M. Wheeler, Executive Vice President, Customer Service and Regulation, of APS. Mr. Post will be retiring this year
and will not be participating in the 2009 Plans.

     From January 1, 2009 through April 30, 2009, Mr. Brandt’s incentive opportunities will be under the APS Incentive Plan.



As discussed above, Mr. Brandt will be assuming the positions of Chairman of the Board and Chief Executive Officer of
Pinnacle West, effective April 30, 2009. As a result, Mr. Brandt’s incentive opportunities from May 1, 2009 through
December 31, 2009 will be under the Pinnacle West Incentive Plan. As required by the Committee’s Charter, the Committee,
rather than the Board, approved the “Chairman and CEO” component of the Pinnacle West Incentive Plan for Mr. Brandt for
this eight-month period. Mr. Brandt’s incentive opportunities under the Pinnacle West Incentive Plan and the APS Incentive
Plan will be pro-rated based on the number of months he is subject to each 2009 Plan.

     The award opportunity for Mr. Brandt is based on APS’ 2009 earnings (while he is subject to the APS Incentive Plan) and
on Pinnacle West’s 2009 earnings (while he is subject to the Pinnacle West Incentive Plan), excluding, in each case, impacts
from certain Arizona Corporation Commission rate decisions. The Committee will evaluate impacts of unusual or
nonrecurring adjustments on actual earnings. Once the earnings threshold is met, the achievement of the level of earnings
generally determines what award, if any, the participant receives. However, the amount of the award, if any, is in the sole
discretion of the Committee. Accordingly, the Committee may consider factors other than earnings, such as shareholder value
creation, customer service, financial strength, operating performance, and safety. Subject to the foregoing, Mr. Brandt has an
award opportunity of up to 50% of his base salary if a threshold earnings level is met, up to 100% of his base salary if a
midpoint earnings level is met, and up to 150% of his base salary if a maximum earnings level is met.

     In the case of Messrs. Hatfield, Edington and Wheeler, the APS Incentive Plan is composed of two components, one of
which is based on APS’ 2009 earnings and the other on the achievement of specified business unit results. For
Messrs. Hatfield, Edington and Wheeler, once the specified APS earnings threshold is met (subject to the potential earnings
adjustments discussed above), the achievement of the level of earnings and business unit results generally determines what
award, if any, they will receive. However, the amount of the award, if any, to each participant in the APS Incentive Plan is in
the sole discretion of the Committee. Accordingly, the Committee may consider factors other than APS earnings and the
achievement

 



 

of business unit results, such as shareholder value creation, customer service, financial strength, operating performance,
safety, and the Chief Executive Officer’s assessment of the officer’s individual performance during the year, to measure
performance. Subject to the foregoing, Mr. Hatfield, Mr. Edington and Mr. Wheeler each has an award opportunity of up to
25% of his base salary if the midpoint earnings level is met and up to 50% of his base salary if the maximum earnings level is
met.

     In the case of Mr. Hatfield, Mr. Edington and Mr. Wheeler, the APS Incentive Plan details “critical success indicators” for
specific business units. Once an APS earnings threshold is met, the Committee will consider the achievement of the critical
success indicators, which the Committee may weigh as it deems appropriate in determining an incentive opportunity for each
individual up to 50% of his base salary. In the case of Mr. Hatfield, the Committee will consider the following key critical
success indicators in the Shared Services business unit: (i) the average of the Fossil business unit results (safety performance,
environmental performance and production) and the Palo Verde business unit results (safety performance; performance
improvement in other key areas, such as equipment reliability and plant metrics; production, including site capacity factor
and outage durations; and financial performance); (ii) the Customer Service, Delivery and Regulatory business unit results
(safety performance, customer experience survey, business performance trends, customer reliability, and environmental
performance); (iii) shared services costs; and (iv) shared services safety. In the case of Mr. Edington, the Committee will
consider the following key critical success indicators in the Palo Verde Nuclear Generation Station business unit: safety
performance; performance improvement in other key areas, such as equipment reliability and plant metrics; production,
including site capacity factor and outage durations; and financial performance. In the case of Mr. Wheeler, the Committee
will consider the following key critical success indicators in the Customer Service, Delivery, and Regulatory business unit:
safety performance; customer experience survey; business performance trends; customer reliability; and environmental
performance.

 

Exhibit 12.1

PINNACLE WEST CAPITAL CORPORATION
COMPUTATION OF EARNINGS TO FIXED CHARGES

(dollars in thousands)
                     
  Twelve Months Ended December 31,

  2008   2007   2006   2005   2004  

Earnings:                     
Income from continuing

operations  $ 213,557  $ 298,744  $ 316,265  $ 227,288  $ 242,887 
Income taxes   65,407   150,910   155,855   129,533   133,771 
Fixed charges   241,976   235,705   225,119   214,430   214,803 

                

Total earnings  $ 520,940   $685,359  $ 697,239  $ 571,251  $ 591,461 
  

 
  

 
  

 
  

 
  

 
 

                     
Fixed Charges:                     

Interest expense  $ 216,290  $ 208,521  $ 196,826  $ 185,087  $ 183,527 
Estimated interest portion of

annual rents   25,686   27,184   28,293   29,343   31,276 
                

Total fixed charges  $ 241,976  $ 235,705  $ 225,119  $ 214,430  $ 214,803 
  

 
  

 
  

 
  

 
  

 
 

                     
Ratio of Earnings to Fixed Charges

(rounded down)   2.15   2.90   3.09   2.66   2.75 
  

 
  

 
  

 
  

 
  

 
 

 



Exhibit 12.2

ARIZONA PUBLIC SERVICE COMPANY
COMPUTATION OF EARNINGS TO FIXED CHARGES

(dollars in thousands)
                     
  Twelve Months Ended December 31,

  2008   2007   2006   2005   2004  

Earnings:                     
Income from Continuing

Operations  $ 262,344  $ 283,940  $ 269,730  $ 170,479  $ 199,627 
Income taxes   107,261   151,157   138,927   98,010   120,030 
Fixed charges   213,583   202,044   191,174   178,437   181,372 

                

Total earnings  $ 583,188  $ 637,141  $ 599,831  $ 446,926  $ 501,029 
  

 
  

 
  

 
  

 
  

 
 

                     
Fixed Charges:                     

Interest charges  $ 183,503  $ 170,594  $ 158,769  $ 145,502  $ 146,983 
Amortization of debt discount   4,702   4,639   4,363   4,085   4,854 
Estimated interest portion of

annual rents   25,378   26,811   28,042   28,850   29,535 
                

Total fixed charges  $ 213,583  $ 202,044  $ 191,174  $ 178,437  $ 181,372 
  

 
  

 
  

 
  

 
  

 
 

                     
Ratio of Earnings to Fixed Charges

(rounded down)   2.73   3.15   3.13   2.50   2.76 
  

 
  

 
  

 
  

 
  

 
 

 

Exhibit 12.3

PINNACLE WEST CAPITAL CORPORATION
COMPUTATION OF EARNINGS TO FIXED CHARGES

AND PREFERRED STOCK DIVIDEND REQUIREMENTS
(dollars in thousands)

                     
  Twelve Months Ended December 31,

  2008   2007   2006   2005   2004  

Earnings:                     
Income from continuing

operations  $ 213,557  $ 298,744  $ 316,265  $ 227,288  $ 242,887 
Income taxes   65,407   150,910   155,855   129,533   133,771 
Fixed charges   241,976   235,705   225,119   214,430   214,803 

                

Total earnings  $ 520,940  $ 685,359  $ 697,239  $ 571,251  $ 591,461 
  

 
  

 
  

 
  

 
  

 
 

                     
Fixed Charges:                     

Interest expense  $ 216,290  $ 208,521  $ 196,826  $ 185,087  $ 183,527 
Estimated interest portion of

annual rents   25,686   27,184   28,293   29,343   31,276 
                

Total fixed charges  $ 241,976  $ 235,705  $ 225,119  $ 214,430  $ 214,803 
  

 
  

 
  

 
  

 
  

 
 

                     
Preferred Stock Dividend

Requirements:                     



Income before income taxes  $ 278,964  $ 449,654  $ 472,120  $ 356,821  $ 376,658 
Net income from continuing

operations   213,557   298,744   316,265   227,288   242,887 
                

Ratio of income before income
taxes to net income   1.306   1.505   1.493   1.570   1.551 

Preferred stock dividends   —   —   —   —   — 
                

 
Preferred stock dividend

requirements — ratio
(above) times preferred stock
dividends  $ —  $ —  $ —  $ —  $ — 

                

                     
Fixed Charges and Preferred Stock

Dividend Requirements:                     
Fixed charges  $ 241,976  $ 235,705  $ 225,119  $ 214,430  $ 214,803 
Preferred stock dividend

requirements   —   —   —   —   — 
                

Total  $ 241,976  $ 235,705  $ 225,119  $ 214,430  $ 214,803 
  

 
  

 
  

 
  

 
  

 
 

                     
Ratio of Earnings to Combined

Fixed Charges and Preferred
Stock Dividend Requirements
(rounded down)   2.15   2.90   3.09   2.66   2.75 

                

 

Exhibit 21.1

PNW has the following subsidiaries: 1) Arizona Public Service Company

2) APS Energy Services Company, Inc.

3) El Dorado Investment Company

4) Pinnacle West Energy Corporation (merged into PWCC 8/1/06)

5) SunCor Development Company

6) APSES Holdings, Inc.

      APS Energy L.P. (dissolved 9/29/06)

7) Pinnacle West Marketing & Trading Co., LLC

Pinnacle West Energy affiliates:
     
  1) GenWest, LLC  } now under PWCC
 

  2) APACS Holdings, LLC  } now under PWCC

Arizona Public Service Company has the following subsidiaries/affiliates:

1) APS Foundation, Inc.

2) Axiom Power Solutions, Inc.

3) BIXCO, Inc.



4) PWE NEWCO, Inc.

5) Powertree Carbon Co., LLC

     APS Energy Services Company has the following affiliates:

1) Apex Power LLC

2) Northwind Phoenix LLC (a Delaware LLC/subsidiary of APSES)

3) Tucson District Energy, LLC (an Arizona LLC/subsidiary of Northwind Phx LLC)

4) Crest Power, LLC

     El Dorado has or has had the following investments/affiliates:

 1)  Acoustic Locating Services, LLC
 

 2)  Aegis Technologies, Inc.
 

 3)  Arizona Business Accelerator
 

 4)  Arizona Professional Baseball Ltd Partnership
 

 5)  Dominion Fund II (Dissolved as of 12/31/02)
 

 6)  El Dorado Ventures / El Dorado Ventures II (Dissolved as of 12/31/02)
 

 7)  El Dorado Ventures III (Dissolving)
 

 8)  Gateway Data Sciences Corp. (Dissolved as of 12/31/02)
 

 9)  NAC Holding Inc./ NAC International Inc. (All stock sold on 11/18/04 to USEC, Inc)
 

 10)  NxtPhase Corporation
 

 11)  Phoenix Downtown Theater LLC
 

 12)  Phoenix Suns Ltd Partnership (Sold on 6/30/04)
 

 13)  PowerOneData, Inc.
 

 14)  Serveron Corporation
 

 15)  Underground Imaging Technologies, LLC (Vermeer Manufacturing Company)

SunCor has the following subsidiaries and other related entities:

1.  Avimor Water Reclamation Company (fka Foothills Sewer Company, Inc.)
 

2.  Centrepoint Associates, LLC (Kimco)
 

3.  Club West Golf Course, LLC
 

4.  Coral Canyon HD, LLC (SITLA)
 

5.  Golf de Mexico, S.A. de C.V.
 

6.  Hayden Ferry Lakeside, LLC (SunCor is Sole Member- purchased Benton-Robb interest)
 

    Lakeside Residential Communities, LLC
 

       BV at Hayden Ferry Lakeside, LLC
 



       Edgewater at Hayden Ferry Lakeside, LLC
 

       Waterford at Hayden Ferry Lakeside, LLC
 

  Hayden Ferry Lakeside II, LLC
 

  Hayden Ferry Lakeside III, LL
 

7.  Hidden Hills of Scottsdale, LLC
 

8.  Highland Water Company, Inc.
 

9.  Kabuto SunCor JV (Kabuto Int’l Corp.)
 

10.  Marina Heights, LLC
 

11.  Palm Valley 303 Building 1, LLC
 

12.  Palm Valley Golf Club, Inc.
 

13.  Palm Valley Professional Plaza, LLC
 

14.  Ranch Communities of America, LLC (NZ Legacy, LLC)
 

15.  Rancho Viejo de Santa Fe, Inc.
 

       Rancho Viejo Village Center, LLC (Dissolved 04-04-05)
 

       Ranchland Utility Company
 

       Santa Fe Water Resource Alliance, LLC
 

16.  Riverside Distribution Center, LLC (Ryan Buckeye, LLC)
 

17.  Scottsdale Mountain Limited Partnership
 

18.  SDC Prescott, LLC
 

19.  SDC Prescott Valley, LLC
 

20.  SDC Yavapai, LLC
 

21.  Sedona Golf Resort LC (Sedona Assoc. LP)
 

22.  StoneRidge Commercial, LLC (WLD Prescott, LLC)
 

23.  StoneRidge — Prescott Valley LLC (WLD Prescott, LLC)
 

       StoneRidge Golf Course, LLC
 

24.  SunCor Homes, Inc. (fka Golden Heritage Homes, Inc.)

      SunCor Construction AZ, Inc. (fka Golden Heritage Construction, Inc.)

     Golden Heritage Construction Nevada, LLC
 

       SunCor Financial, LLC (fka HFS Mortgage, LLC)
 

25.  SunCor Construction, Inc. (fka SCM, Inc.)
 

26.  SunCor Golf, Inc.
 

        Westworld Golf Course, LLC
 



27.  SunCor Idaho, Inc.
 

        Avimor, LLC (fka SunCor Idaho, LLC and Spring Valley Development, LLC)
 

        SunCor Realty & Management Idaho, LLC
 

28.  SunCor New Mexico, Inc.
 

        SunCor Albuquerque, LLC
 

        SunCor Construction NM, LLC
 

29.  SunCor Realty & Management Company
 

30.  SunCor Utah, Inc.
 

        Coral Canyon Town Center, LLC (SITLA and Southern
 

        Utah Homebuilders Association)
 

        Coral Canyon Town Center II, LLC (SITLA)
 

31.  SunRidge Canyon, LLC
 

32.  Talavi Associates, LLC (WLD Partners)
 

33.  TypeTwo, Inc. (Kabuto Int’l Corp.)

 

Exhibit 23.1

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNlTING FIRM

We consent to the incorporation by reference in Registration Statement Nos. 333-134206, 333-155641 on Form S-3; and in
Registration Statement Nos. 33-54307, 333-143432, 333-91786, 333-138089, and 333-157151 on Form S-8 of our report
dated February 19, 2009, relating to the consolidated financial statements and financial statement schedules of Pinnacle West
Capital Corporation and the effectiveness of Pinnacle West Capital Corporation’s internal control over financial reporting
(which report expresses an unqualified opinion and includes an explanatory paragraph relating to the Company’s adoption of
Statement of Financial Accounting Standards No. 158) appearing in this Annual Report on Form 10-K of Pinnacle West
Capital Corporation for the year ended December 31, 2008.

/s/ DELOITTE & TOUCHE LLP

Phoenix, Arizona
February 19, 2009

 

Exhibit 23.2

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

We consent to the incorporation by reference in Post-Effective Amendment No. 1 to Registration Statement
No. 333-134206-01 on Form S-3; and in Registration Statement No. 333-46161 on Form S-8 of our report dated February 19,
2009 relating to the financial statements and financial statement schedule of Arizona Public Service Company, and the
effectiveness of Arizona Public Service Company’s internal control over financial reporting (which report expresses an
unqualified opinion and includes an explanatory paragraph relating to the Company’s adoption of Statement of Financial
Accounting Standards No. 158) appearing in this Annual Report on Form 10-K of Arizona Public Service Company for the



year ended December 31, 2008.

/s/ DELOITTE & TOUCHE LLP

Phoenix, Arizona
February 19, 2009

 

Exhibit 31.1

CERTIFICATION

I, William J. Post, certify that:

1.  I have reviewed this Annual Report on Form 10-K of Pinnacle West Capital Corporation;
 

2.  Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material
fact necessary to make the statements made, in light of the circumstances under which such statements were made, not
misleading with respect to the period covered by this report;

 

3.  Based on my knowledge, the financial statements, and other financial information included in this report, fairly present
in all material respects the financial condition, results of operations and cash flows of the registrant as of, and for, the
periods presented in this report;

 

4.  The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and
procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as
defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:

 a)  designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed
under our supervision, to ensure that material information relating to the registrant, including its consolidated
subsidiaries, is made known to us by others within those entities, particularly during the period in which this report
is being prepared;

 

 b)  designed such internal control over financial reporting, or caused such internal control over financial reporting to
be designed under our supervision, to provide reasonable assurance regarding the reliability of financial reporting
and the preparation of financial statements for external purposes in accordance with generally accepted accounting
principles;

 

 c)  evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our
conclusions about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by
this report based on such evaluation; and

 

 d)  disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during
the registrant’s most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that
has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial
reporting; and

 



 

5.  The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over
financial reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons
performing the equivalent functions):

 a)  all significant deficiencies and material weaknesses in the design or operation of internal control over financial
reporting which are reasonably likely to adversely affect the registrant’s ability to record, process, summarize and
report financial information; and

 

 b)  any fraud, whether or not material, that involves management or other employees who have a significant role in the
registrant’s internal control over financial reporting.

Date: February 20, 2009.
     
   
 /s/ William J. Post   
 William J. Post  
 Chairman and Chief Executive Officer  

2

     

Exhibit 31.2

CERTIFICATION

I, James R. Hatfield, certify that:

1.  I have reviewed this Annual Report on Form 10-K of Pinnacle West Capital Corporation;
 

2.  Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material
fact necessary to make the statements made, in light of the circumstances under which such statements were made, not
misleading with respect to the period covered by this report;

 

3.  Based on my knowledge, the financial statements, and other financial information included in this report, fairly present
in all material respects the financial condition, results of operations and cash flows of the registrant as of, and for, the
periods presented in this report;

 

4.  The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and
procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as
defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:

 a)  designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed
under our supervision, to ensure that material information relating to the registrant, including its consolidated
subsidiaries, is made known to us by others within those entities, particularly during the period in which this report
is being prepared;

 

 b)  designed such internal control over financial reporting, or caused such internal control over financial reporting to
be designed under our supervision, to provide reasonable assurance regarding the reliability of financial reporting
and the preparation of financial statements for external purposes in accordance with generally accepted accounting
principles;

 



 c)  evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our
conclusions about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by
this report based on such evaluation; and

 

 d)  disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during
the registrant’s most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that
has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial
reporting; and

 



 

5.  The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over
financial reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons
performing the equivalent functions):

 a)  all significant deficiencies and material weaknesses in the design or operation of internal control over financial
reporting which are reasonably likely to adversely affect the registrant’s ability to record, process, summarize and
report financial information; and

 

 b)  any fraud, whether or not material, that involves management or other employees who have a significant role in the
registrant’s internal control over financial reporting.

Date: February 20, 2009.
     
   
 /s/ James R. Hatfield   
 James R. Hatfield  

 
Senior Vice President & Chief Financial
Officer 

 

 

     

Exhibit 31.3

CERTIFICATION

I, Donald E. Brandt, certify that:

1.  I have reviewed this Annual Report on Form 10-K of Arizona Public Service Company;
 

2.  Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material
fact necessary to make the statements made, in light of the circumstances under which such statements were made, not
misleading with respect to the period covered by this report;

 

3.  Based on my knowledge, the financial statements, and other financial information included in this report, fairly present
in all material respects the financial condition, results of operations and cash flows of the registrant as of, and for, the
periods presented in this report;

 

4.  The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and
procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as
defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:

 a)  designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed
under our supervision, to ensure that material information relating to the registrant, including its consolidated
subsidiaries, is made known to us by others within those entities, particularly during the period in which this report
is being prepared;

 

 b)  designed such internal control over financial reporting, or caused such internal control over financial reporting to
be designed under our supervision, to provide reasonable assurance regarding the reliability of financial reporting
and the preparation of financial statements for external purposes in accordance with generally accepted accounting
principles;

 



 c)  evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our
conclusions about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by
this report based on such evaluation; and

 

 d)  disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during
the registrant’s most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that
has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial
reporting; and

 



 

5.  The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over
financial reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons
performing the equivalent functions):

 a)  all significant deficiencies and material weaknesses in the design or operation of internal control over financial
reporting which are reasonably likely to adversely affect the registrant’s ability to record, process, summarize and
report financial information; and

 

 b)  any fraud, whether or not material, that involves management or other employees who have a significant role in the
registrant’s internal control over financial reporting.

Date: February 20, 2009.
     
   
 /s/ Donald E. Brandt   
 Donald E. Brandt  
 Chief Executive Officer  

 

     

Exhibit 31.4

CERTIFICATION

I, James R. Hatfield, certify that:

1.  I have reviewed this Annual Report on Form 10-K of Arizona Public Service Company;
 

2.  Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material
fact necessary to make the statements made, in light of the circumstances under which such statements were made, not
misleading with respect to the period covered by this report;

 

3.  Based on my knowledge, the financial statements, and other financial information included in this report, fairly present
in all material respects the financial condition, results of operations and cash flows of the registrant as of, and for, the
periods presented in this report;

 

4.  The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and
procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as
defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:

 a)  designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed
under our supervision, to ensure that material information relating to the registrant, including its consolidated
subsidiaries, is made known to us by others within those entities, particularly during the period in which this report
is being prepared;

 

 b)  designed such internal control over financial reporting, or caused such internal control over financial reporting to
be designed under our supervision, to provide reasonable assurance regarding the reliability of financial reporting
and the preparation of financial statements for external purposes in accordance with generally accepted accounting
principles;

 



 c)  evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our
conclusions about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by
this report based on such evaluation; and

 

 d)  disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during
the registrant’s most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that
has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial
reporting; and

 



 

5.  The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over
financial reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons
performing the equivalent functions):

 a)  all significant deficiencies and material weaknesses in the design or operation of internal control over financial
reporting which are reasonably likely to adversely affect the registrant’s ability to record, process, summarize and
report financial information; and

 

 b)  any fraud, whether or not material, that involves management or other employees who have a significant role in the
registrant’s internal control over financial reporting.

Date: February 20, 2009.
     
   
 /s/ James R. Hatfield   
 James R. Hatfield  
 Senior Vice President & Chief Financial Officer  

 

     

Exhibit 32.1

CERTIFICATION
OF

CHIEF EXECUTIVE OFFICER
AND

CHIEF FINANCIAL OFFICER
PURSUANT TO 18 U.S.C. 1350,
AS ADOPTED PURSUANT TO

SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002

     I, William J. Post, certify, pursuant to 18 U.S.C. 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of
2002, that the Annual Report on Form 10-K of Pinnacle West Capital Corporation for the fiscal year ended December 31,
2008 fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934 and that
information contained in such Annual Report on Form 10-K fairly presents, in all material respects, the financial condition
and results of operations of Pinnacle West Capital Corporation.

Date: February 20, 2009.
     
   
 /s/ William J. Post   
 William J. Post  
 Chairman and Chief Executive Officer  
 

     I, James R. Hatfield, certify, pursuant to 18 U.S.C. 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of
2002, that the Annual Report on Form 10-K of Pinnacle West Capital Corporation for the fiscal year ended December 31,
2008 fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934 and that
information contained in such Annual Report on Form 10-K fairly presents, in all material respects, the financial condition
and results of operations of Pinnacle West Capital Corporation.



Date: February 20, 2009.
     
   
 /s/ James R. Hatfield   
 James R. Hatfield  

 
Senior Vice President and Chief Financial
Officer 

 

 

Exhibit 32.2
     

CERTIFICATION
OF

CHIEF EXECUTIVE OFFICER
AND

CHIEF FINANCIAL OFFICER
PURSUANT TO 18 U.S.C. 1350,
AS ADOPTED PURSUANT TO

SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002

     I, Donald E. Brandt, certify, pursuant to 18 U.S.C. 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of
2002, that the Annual Report on Form 10-K of Arizona Public Service Company for the fiscal year ended December 31, 2008
fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934 and that information
contained in such Annual Report on Form 10-K fairly presents, in all material respects, the financial condition and results of
operations of Arizona Public Service Company.

Date: February 20, 2009.
     
   
 /s/ Donald E. Brandt   
 Donald E. Brandt  
 Chief Executive Officer  
 

     I, James R. Hatfield, certify, pursuant to 18 U.S.C. 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of
2002, that the Annual Report on Form 10-K of Arizona Public Service Company for the fiscal year ended December 31, 2008
fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934 and that information
contained in such Annual Report on Form 10-K fairly presents, in all material respects, the financial condition and results of
operations of Arizona Public Service Company.

Date: February 20, 2009.
     
   
 /s/ James R. Hatfield   
 James R. Hatfield  

 
Senior Vice President and
Chief Financial Officer 

 

 

 




